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EMBARGOED  Ui\TIL  THURSDAY,  NOVEITBER  9,  1972,  AT  11:15  A.M. 


THE  ATTACHED  REPORT  OF  LOUIS  J.  CARTER,  MEMBER  OF 
THE  PENNSYLVANIA  PUBLIC  UTILITY  COMMISSION  WAS  PRESENTED 
IN  A SPEECH  TO  THE  PENNSYLVANIA  RURAL  ELECTRIC  ASSOCIA- 
TION, AT  ITS  30TH  ANNUAL  STATEWIDE  MEETING  AT  CARLISLE, 
ON  THURSDAY,  NOVEMJ5ER  9,  1972,  AT  11:15  A.M. 


FIRST  ANNUAL  REPORT  ON  THE  PENNSYLVANIA  PUBLIC  UTILITY  COMMISSION 

TO:  GOVERNOR  MILTON  J.  SHAPP 

FROM:  COMJIIS STONER  CARTER 


Governor  Shapp,  the  theme  of  the  meeting  at  which  the  report 
is  made  public  is  "tomorrow  is  now".  If  that  be  true  then  what  is  now 
is  the  Issue  that  must  first  be  answered,  for  unless  we  know  where  we 
are  we  don't  know  where  wc  can  go,  or  what  direction  to  take. 

My  effort  at  this  milestone  is  to  present  an  accounting  of  the 
last  year’s  administration  of  the  commission.  An  inevitable  part  of 
such  a review  are  my  trials  and  tribulations  as  the  minority  member  in 
striving  for  decisions  fair  to  the  rate  payer  as  vjell  as  the  utility. 

It  is  not  a review  of  the  utility  industry,  energy  problems  or 
environmental  considerations . It  is  a review  of  the  administration  of 
the  Commission,  since  it  is  you  vho  has  made  one  appointment  and  shall 
make  others. 


The  essence  of  v/hat  I nox^  report  is  not,  nor  has  it  ever  been, 
a secret  from  my  fellow  Commissioners.  The  issues  herein  voted  have 
been  raised  and  pressed  to  the  limit  of  my  strength,  in  virtually  every 
session  of  the  Commission.  They  have  given  rise  to  scores  of  dissents 
that  I have  registered.  Virtually  all  of  these  dissents  have  been 
against  the  Commission's  procedure  and,  surprising  as  it  may  seem,  not 
against  the  utilities  which  have  their  oi\m.  self  interest  to  serve  and 
have  a right  to  press  their  position  as  firmly  and  as  vehemently  as  they 
can  to  achieve  their  legitimate  goals. 

The  heart  of  the  problem  is  that  a utility  in  its  strenuous 
pressing  of  its  financial  needs,  is  proceeding,  necessarily,  to  achieve 
a goal  adverse  to  the  interests  of  the  consum-er.  This  is  not  to  say 
that  some  expenditures  of  utilities  to  preserve  service  are  not  indirectly 
or  even  directly  for  the  benefit  of  the  consumer.  But  within  the  context 
of  determining  the  dollar  issues,  this  is  the  push  and  pull  between 
opposing  parties  as  to  who  shall  pay  for  what  and  how  much.  Yet,  sad  to 
say,  the  Commission  does  not  act  in  any  objective  judicial  capacity — it 
is  not  the  impartial  umpire  you  may  be  led  to  believe. 


I had  some  idea  of  what  the  Commission  was  all  about  when  I 
served  years  ago  as  a Member  of  its  Law  Bureau.  Or,  that's  what  I 
thought.  Compared  to  the  exposure  of  the  real  inner  workings,  my 
experience  with  the  PUC  as  a lawyer  was  relatively  superficial. 

In  the  year  I have  been  a PUC  member  - short  but  one  day,  I 
have  discovered  a regulatory  agency  steep'^d  in  a tradition  that  makes 
the  utility  a favorite  son  and  confidant  and  the  consumer,  like  Esau,  a 
hunter  in  the  field  excluded  from  the  favorite  preserve. 

Almost  every  effort  made  to  bn'ng  the  Commission  into  the 
Seventies  has  been  attacked  if  not  crushed  by  vindictive,  almost  venomous 
backlash  from  Chairman  Ceorv:;G  Bloom.  Thoiigh  Commissioners  Bloom  and 
Kelly  have  not  joined  in  these  characterizations,  they  have  lent  assent 
by  their  silence. 

All  and  any  suggestions  and/or  criticisms  in  behalf  of  the 
utility  service  customer  no  matter  what  the  suggested  Improvement,  is 
met  by  the  charge  that  I am  playing  politics.  Nothing*  could  be  farther 
from  the  truth. 

The  Chairman’s  constant  adversity  to  my  acts  in  the  public 
interest  has  given  rise  to  a new  utility  language  which  he  uses.  I call 
it  "utilitese” . Let  me  give  you  some  examples;  These  are  all  from  the 
speeches  of  Chairman  before  utility  associations  or  security  analysts — 

- "An  Unscrupulous  Pola.tician"  - 

That’s  one  who  questions  whether  the  interest  of  the 

consumer  has  been  neglected. 

- "Irresponsible  Officials"  - 

These  are  the  same  as  number  1 but  include  those  who 

seek  to  enforce  pollution  lav7s.; 

- "Self-seekers"  - 


Same  ns  number  1 and  number  2 but  Includes  those  who 
feel  the  public  has  a right  to  be  informed.  This  term  is 
often  embellished  by  the  addition  of  the  word  "ignorant." 

“ "Shadow  Government"  -- 

At  a recent  speech  in  Hershey,  the  Chairman  urged 
utilities  to  participate  in  what  he  calls  "shadow  government", 
saying  "I’m  not  here  to  urge  your  participation  in  my  party... 
but  support  your  party  with  your  money... (he  didn’t  even  have 
to  mention  his  party).., he  further  said  "...if  you  do  that 
you’ll  get  rid  of  the  tack  that’s  sticking  in  you".  I think 
he  meant  me. 
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"tack 


That  means  anyone  who  asks  for  consideration  of  the 
consumer's  interest; 

- "Respectable  and  responsible  citizens"  - 

Presumably,  those  who.  like  to  pay  more  for  electricity 
and  should  not  complain  about  it. 

- "Conscientious  brethren"  - 

Presumably  this  includes  only  Commissioners  Kelly 
and  Robert  Bloom  and,  on  some  occasions.  Commissioner  Sparvero. 

UNDUE  P^STE  IN  GRANTING  INCREASES 

One  of  my  first  insights  into  the  majority's  monumental 
indifference  to  the  public  came  early  this  year  when,  over  my  vigorous 
dissent,  it  granted  a 12  percent  commuter  fare  increase  to  the  Penn 
Central  and  Reading  railroads.  Now  get  this:  the  actual  accounting 
exhibits  in  this  case  were  received  at  the  Commission  the  day  after 
the  order  issued.  Nonetheless,  on  the  record  the  majority  decided  the 
intervention  of  the  Attorney  General  and  two  other  individual  complainants 
was  unnecessary  on  the  theory  that  the  public  had  plenty  of  opportunity 
to  present  its  case.  Broken  legs  or  ^^;orse  were  risked  in  the  haste  to 
grant  the  increase,  an  action  based  on  a one-day  hearing  and  not  even 
argued  or  reviewed  in  its  final  form. 

Rejected  also  were  pleas  for  reconsideration  which  you,  as 
Governor,  and  I made.  Nor  did  the  majority  listen  to  my  contention  that 
the  railroad's  rates  were  discriminatory  and  it  failed  to  provide 
sufficient  information  to  justify  the  increase. 

Such  haste  is  the  m.ajority's  hallmark  in  handing  our  millions 
of  dollars  in  utility  rate  increases  before  and  during  my  tenure.  I 
think  the  Philadelphia  Inquirer  put  it  best  this  way  in  an  editorial 
following  the  "railroaded"  fare  increase: 

"The  commission's  primary  responsibility  is  to  the  public,  not 
the  utilities.  It  should  examine,  not  rubber  stamp,  requests 
for  fare  or  rate  increases.  And  public  hearings  should  be 
what  the  name  implies;  an  opportunity  for  the  public  to  be 
heard. 

"When  hearings  are  scheduled  in  a manner  that  stacks  the  deck 
against  the  public,  by  denying  it  adequate  time  to  study 
pertinent  information  and  prepare  a rebuttal,  the  proceedings 
have  a perfunctory  ring.  They  merely  go  through  the  motions 
when  there  should  be  careful  examination  of  the  facts  and 
thoughtful  consideration  of  contrary  opinions". 
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THE  SO-CALLED  RATE  CUT  - A NUMBERS  GAME 


There  is  an  increasing  suspicion  that  the  majority  plays  a 
"cut-back-the-increase"  numbers  game.  This  means  that  the  utility  files 
for,  let’s  say,  a half-million  dollars  more  than  it  thinks  it  can  get. 
Ultimately,  the  majority  cuts  it  down  by  that  amount.  This  grandiose 
gesture  is  supposed  to  leave  the  impression  that  it  has  the  public 
interest  at  heart.  In  most  cases,  it  does  no  more  than  give  the  utility 
all  that  it  expected  to  get  in  the  first  place. 

The  rate  filing  procedure  itself,  as  sanctioned  by  the  majority, 
raises  a very  serious  legal  question  in  my  mind.  As  a matter  of  fact, 
the  validity  of  allowing  a utility  to  file  what  is  known  as  a two-part 
increase  may  yet  have  to  be  challenged  in  the  courts. 

The  technique  goes  like  this:  a utility  files  for  a $10  million 

increase  in  two  supplements,  or  parts.  The  Commission  is  asked  to  allow 
the  first  supplement  of  $5  million  to  go  in  effect  as  filed,  without 
public  hearings,  and  only  after  what  amounts  to  a superficial  study  by 
the  rates  staff  without  any  audit  of  underlying  data.  It’s  not  that  the 
staff  deliberately  ignores  an  in-depth  analysis — it  just  doesn’t  have 
enough  time  and  people  for  a thorough  review. 

The  utility  openly  says  that  it  is  okay  for  the  PUC  to  go 
ahead  and  suspend  the  second  $5  million  for  hearings;  as  a matter  of 
fact,  it  says  it  expects  such  action — provided  it  gets  the  first 
$5  million.  Nice  arrangement,  isn’t  it?  Chances  are  the  utility  gets, 
virtually  on  request,  all  that  it  deserves  in  the  first  place,  knowing 
that  it  stands  an  excellent  chance  of  getting  another  big  slice  of  the 
balance  that  goes  to  hearings.  In  one  case  after  another  this  has 
happened,  although  there  is  nothing  in  the  public  utility  law  that 
permits  anything  except  a single  rate  increase  filing. 

The  paradox  here  is  that  the  company  says  it  needs  every  dime 
of  the  requested  $10  million  rate  increase,  and  needs  it  now.  Yet, 
under  the  two-part  filing  system,  it  is  perfectly  willing  to  forego 
indefinitely  half  of  what  it  claims  is  urgently  needed  immediate  rate 
relief . 


In  all  this,  what  about  the  consumer?  What  about  the  complainant 
who  doesn’t  get  a chance  to  be  heard  until  it’s  too  late?  Following 
what  one  newspaper  described  as  the  PLIC’s  "familiar  procedure",  a partial 
increase  was  allowed  on  grounds  that  it  was  an  "emergency"  and  economically 
justified.  No  hearings — nothing  except  the  surface  staff  review  and  the 
majority’s  determination  to  meet  Federal  Price  Commission  restrictions 
by  calling  it  an  "emergency"  Increase,  and  all  the  time  scores  of  formal 
complainants  were  waiting  outside  with  no  opportunity  to  be  heard  or  to 
question  any  of  the  data. 
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Wliat  was  the  hurry,  the  emergency?  The  emergency,  according 
to  the  majority,  is  that  sometime  in  the  future  the  utility  must  float  a 
bond  issue  and  won't  be  able  to  do  so — or  have  to  pay  higher  interest — 
without  the  increase.  In  dissenting,  I said  there's  nothing  in  the 
Price  Commission  rules  that  says  interest  coverage  on  bond  issues  is  an 
emergency.  Commission  Counsel,  Phil  Kalodner,  recognized  as  one  of  the 
State’s  best  legal  minds,  had  likewise  taken  this  position,  but  the 
majority,  as  usual,  turned  a deaf  ear  to  Counsel  Kalodner  and  me. 

The  majority's  disdain  of  the  consumer  view  was  also  clearly 
reflected  in  a case  where  a IJGI  Corporation  in  its  Luzerne  Electric 
Division  last  year  claimed  the  order  allowing  the  increase  was  illegal 
because  there  was  no  notice  or  hearing  before  it  became  effective.  The 
majority,  again  over  my  objection,  rejected  the  complainants'  contention. 

In  virtually  every  large  rate  case,  the  majority  has  granted 
portions  of  the  request  without  an  opportunity  for  them  to  be  heard, 
to  question  the  data  and  to  defend  against  it.  The  mere  acceptance  of  a 
consumer's  complaint  against  a rate  increase  in  not  sufficient  to  comply 
with  the  requirement  of  a hearing. 

This  prellm.inary  "half-a-loaf " generosity  to  utilities, 
without  giving  a corresponding  opportunity  to  the  rate  payer  to  defend, 
is  not  only  disadvantageous  to  counsel  for  the  consumer,  but  tends  to 
create  in  his  client  a "what ' s-the-use"  attitude.  For,  after  all,  the 
utility  has  been  heard  while  he  has  not;  the  utility  has  received  a 
substantial  portion  of  wliat  it  sought  without  the  rate  payer  having  even 
entered  the  heating  room. 

In  thc;se  times  of  increasing  dem.and  for  power,  and  in  face  of 
many  psuedo  fears  raised  about  shortages,  it  is  imperative  to  keep  this 
fact  in  mind.  The  majority,  which  considers  as  "irresponsible"  rates 
v/hich  are  less  than  those  requested  by  the  utilities,  should  not  itself 
become  irresponsible  in  its  almost  evangelical  zeal  to  deliver  every 
dollar  requested.  Irresponsibility  is  clear  in  circumvention  of  the 
plain  requirement  of  the  public  utility  law  that  consumers  have  reasonable 
notice  and  an  opportunity  to  be  heard  before  an  increase  is  imposed  on 
them. 


Notice  of  an  increase  - an  opportunity  to  be  heard  is  what 
our  forefathers  called  "due  process  of  law",  and  it's  still  a part  of 
our  State  and  Federal  Constitutions.  It's  just  not  now  part  of  PUC 
practice. 
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NOTICE  OF  RATE  INCREASES 


Counsel  Kalodner  and  I have,  I think,  finally  secured  proper 
rules  relating  to  notices  of  rate  increases  so  that  the  ratepayer  is 
advised  fully  as  to  what  he  must  do  to  secure  a formal  hearing  on  his 
complaint.  This  should  hopefully  end  the  prior  practice  of  accepting 
letters  of  protest  and  burying  them  forever  in  what  is  known  as  a 
"Correspondence  File",  which  was  never  part  of  the  record  in  the  case 
and  could  not  affect  the  result. 

RATE  OF  RETURN  - MORE  THAN  MEETS  THE  EYE 

As  news  reports  of  PUC  decisions  reach  the  public,  it  is 
commonplace  to  hear  that  a certain  utility  has  been  granted  an  increase 
which  provides  a "return"  of  say  7.5%  on  its  "fair  value".  At  first 
blush  an  average  person  would  say  something  like  — "well  7,5%  doesn’t 
sound  very  high  - even  I can  get  6%  at  the  savings  and  loan  or  8%  in 
dividends  on  some  preferred  stocks." 

Well,  first  off,  the  term  "fair  value"  requires  explanation. 

As  used  by  the  PUC,  it  means  usually  that  the  value  of  the  company's 
plant  has  been  increased  110  to  125%  of  its  original  cost.  This  gives 
the  utility  a benefit  and  compensation  for  inflation. 

This  was  one  of  Pennsylvania’s  built-in  price  inflators  about 
which  I wrote  Mr.  Grayson  of  the  Price  Commission.  So  ipso  facto,  by 
reason  of  the  inflated  rate  base,  the  return  is  not  7.5%  but  perhaps  25% 
higher,  giving  a 9.4%  return  in  fact. 

But  that’s  not  the  end  of  the  story  - when  the  "return",  that 
is,  the  net  profit  after  all  charges  [and  I mean  all , including  depreciation, 
taxes  and  fees  to  attorneys  and  engineers  to  help  them  raise  their 
rates]  is  related  to  what  the  stockholders  are  actually  risking  in  the 
company  (what  is  called  the  common  equity,  i.e.,  capital  stock  and 
surplus),  the  per  cent  of  return  is  many  times  double  that,  viz  15%  and 
not  the  7-5%  that  the  public  hears  about.  In  some  cases  the  return  on 
equity  may  exceed  20%,  yet  be  stated  by  PUC  Rates  and  Research  as  only 
7%  on  "fair  value". 

I am  constantly  after  the  PUC  staff  to  make  these  calculations 
and  urging  that  they  be  noted  in  all  of  their  reports  and  recommendations. 

PRICE  REGULATION 


The  Commission  has  paid  mere  lip  service  to  the  guidelines  of 
federal  price  regulations.  First,  I believe  tiiis  because  the  Chairman 
of  the  PUC,  as  one  of  the  leaders  of  the  National  Association  of  Regulatory 
Utility  Commissioners  (NARUC)  worked  actively  to  create  a special  set  of 
rules  for  utilities  which  effectively  exempted  them  from  price  regulation. 
These  rules  make  virtually  no  change  in  state  regulatory  practices  in 
the  setting  of  rates  for  electric,  water  and  gas  utilities. 
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The  only  area  of  regulation  so  restricted  by  the  Commission, 
has  been  the  truckers  - common  carriers  by  motor  vehicle,  who  without 
exception  have  been  limited  to  price  increases  equal  only  to  the  increase 
in  their  actual  costs.  Why  the  truckers  have  been  singled  out  for  this 
special  treatment,  I am  unable  to  answer. 

Procedurally , no  change  has  been  made  in  the  method  of  compliance 
with  price  guidelines.  Federal  regulations  require  a separate  review 
before  increases  shall  become  effective.  Since  such  review  must  culminate 
in  a Commission  order,  then,  in  my  view,  a hearing  is  necessary  under 
our  state  Public  Utility  Law,  to  permit  all  parties  to  review  the  special 
evidence  required,  to  give  them  an  opportunity  to  be  heard  and  to  provide 
a record  so  that  judicial  review  can  be  preserved.  This  viewpoint  I 
expressed  in  my  dissenting  opinion  in  Sun  Oil  Company  v,  Philadelphia 
Electric  Company  C19093  PUC. 

On  February  29,  1972,  Counsel  Kalodner  and  I submitted  to  the 
Price  Commission  a detailed  statement  which  analyzed  the  price  regulations 
and  which  forecast  that  the  Federal  regulations  would  not  stem  the 
inflationary  tide  of  Pennsylvania  utility  charges.  I believe  that 
evaluation  to  have  stood  the  test  of  time. 

In  that  statement  there  was  an  exhibit  explaining  how  the 
charges  to  Bell  Telephone’s  customers  who  were  least  able  to  pay,  i.e., 
the  2-party  line  user  had  his  or  her  rates  increased  from  8c  to  13c  per 
call,  an  increase  of  62%.  The  PUC  has  failed  even  to  this  date  to  take 
cognizance  of  this  unfortunate  determination. 

The  Federal  Power  Commission  two  months  ago  reported  that 
average  monthly  residential  electric  bills  during  the  calendar  year  1970 
were  the  highest  in  the  United  States  since  the  pre-40's  with  no  end  in 
sight. 


Our  Middle  Atlantic  region  showed  the  greatest  regional  average 
increase  in  residential  rates.  This  was  due,  in.  major  part,  to  New 
Jersey,  which  had  the  largest  average  increase  of  any  state  — about 
20  per  cent  — and  Pennsylvania  with  an  average  increase  of  about 
12  per  cent. 

There  are  varying  factors  taken  into  consideration  by  the  FPC 
in  compiling  typical  bill  statistics.  But  Pennsylvania's  high  percentage 
of  increase  raises  Inescapable  questions  about  the  PUC's  degree  of 
utility  rate  generosity. 

In  stating  this,  we  should  not  lose  sight  of  the  fact  that  for 
the  rest  of  American  business,  which  is  not  protected  as  a legal  monopoly, 
the  Federal  guidelines  stipulate  only  a 2.5%  annual  price  increase  as 
proper . 


LAND  HELD  FOR  FUTURE  USE  - A NEW  BASIS  FOR  UTILITY  PROFITS 


Notable  among  the  benefits  bestowed  by  the  PUC  majority  on  the 
utilities  is  the  right  to  consider  as  used  and  useful  property  in  their 
rate  base  land  held  for  future  use.  By  future  is  meant  usually  something 
like  12  to  20  years.  I suppose  that,  in  almost  all  cases,  such  land 
will  eventually  be  used  for  the  benefit  of  the  rate  payers,  but  I have 
dissented  from  the  majority's  view  for  the  reason  that  rate  payers, 
especially  the  elderly,  should  not  have  to  pay  a profit  to  a utility's 
stockholder  on  land  that  may,  or  may  not,  be  devoted  to  the  public 
service  of  his  children  or  grandchildren. 

THE  ENERGY  & WATER  SHORTAGE  SCARE  TACTICS  OF  GEORGE  I.  BLOOM 

Chairman  Bloom  has  carried  on  a campaign  to  spread  fear  of 
loss  of  electrical  energy.  He  strains  for  some  basis  to  combat  any 
minim.al  kind  of  consumer  Interest.  For  example,  on  May  15,  1972  he 
issued  a statement  in  which  he  said  in  part  "...if  no  water  flows  when 
the  housewife  turns  the  tap  the  price  of  water  is  meaningless,"  Create 
fear  of  a shortage  and  get  rid  of  complaints  about  the  rate  Increase  — 
that  seems  to  be  the  Chairman's  administrative  technique.  At  this  point 
in  time  there  would  appear  to  be  absolutely  no  scintilla  of  evidence 
from  any  point  that  there  is  a water  shortage  in  the  State  of  Pennsylvania 
This  sim.ple  fact,  of  course,  may  have  nothing  to  do  with  the  statements, 
public  and  private,  that  are  made  by  the  Chairman. 

In  order  to  justify  its  doling  out  of  increases  and  minimizing 
public  outcry,  the  m.ajorlty  plays  the  "energy-shortage"  theme. 

Over  and  over  the  warning  is  repeated  — • there  will  be  disaster 
for  homeowners  and  industry  if  the  PUC  doesn't  give  the  utilities  every 
nickel  • — or  almost  every  nickel.. 

The  need  for  additional  utility  revenue  can  often  be  justified  - 
but  it's  the  degree  of  rate  increase  needed  to  meet  higher  costs  that  I 
question  many  times.  As  to  the  threat  of  disastrous  energy  shortage, 
the  electric  industry's  concern  doesn't  match  that  of  the  majority.  The 
utilities  want  to  keep  selling  as  much  power  as  possible,  and  I don't 
think  they  are  as  worried  as  the  m.ajority  would  have  the  public  believe. 

I don't  believe  the  picture  is  anywhere  as  bad  as  it's  painted,  and  I 
don't  think  you  do  either.  In  fact,  Mr.  Lee  Everett,  President  of 
Philadelphia  Electric  Company,  stated  on  public  television  a few  weeks 
ago,  there  is  no  energy  crisis  in  Pennsylvania  today. 
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ENERGY  CRISIS  SURPLUS  CAP.^CITY 


Part  of  the  "energy  crisis"  arises  from  an  agreement  among  the 
utilities  and  the  PUC  fostered  without  a formal  proceeding.  Each 
company,  even  though  part  of  a large  pool  or  power  sharing  arrangement 
must  maintain  a reserve  capacity  of  20%  over  their  peak  load.  "Peak 
load"  is  the  amount  of  power  necessary  to  meet  the  maximum  demand  for 
energy  on  one  day  in  a period  of  years  when  demand  is  greatest  or  hits 
its  "peak".  For  a company,  such  as  Philadelphia  Electric,  this  peak  is 
reached  in  the  summer,  while  others,  such  as  Pennsylvania  Power  and 
Light,  reach  it  during  the  winter. 

This  peak  load  is  a demand  on  the  system  that  may  be  double  or 
more  than  double  the  average  or  usual  demand  of  the  company  — yet  the 
consensus  of  utilities  is  that  20%  more  than  that  is  the  generating 
capacity  it  must  install. 

The  situation  is  somewhat  akin  to  that  of  a retail  store  that 
needs  double  its  usual  number  of  employees  in  order  to  handle  the  demand 
in  the  Christmas  rush.  If  the  storekeeper  believed  he  had  to  keep  on 
his  payroll  throughout  the  year  20%  more  than  the  double  Christmas  group 
of  sales  people,  we  would  say  he  is  probably  a poor  businessman  or, 
at  the  least,  putting  an  inordinate  drain  on  his  capital. 

Well,  that  analogy  is  not  exactly  the  situation  in  the  electrical 
energy  field,  but  is,  I trust,  sufficient  to  pose  the  problem.  It  is 
urgent  that  this  problem  be  carefully  studied,  more  especially  now 
because  of  the  present  high  cost  of  money  and  inflated  construction 
costs. 


The  Commission  has  in  progress  an  investigation  of  the  electrical 
generating  plans  of  the  companies  at  Investigation  Docket  138.  Commissioner 
Louis  J.  Sparvero  has  spent  considerable  time  on  this  case.  A full  and 
final  analysis  must  await  conclusion.  It  is,  however,  clear  at  this 
point,  that  insufficient  attention  is  being  paid  to  rate  structure  and 
the  steps  necessary  for  conservation.  Clearly,  the  PUC  has  not  addressed 
itself  to  this  most  crucial  issue  in  this  proceeding. 

On  at  least  one  occasion  the  Commission  barred  Philip  Kalodner, 
it’s  own  Counsel,  from  attending  a Commission  meeting.  This  occurred  in 
July  this  year  after  Counsel  Kalodner  insisted  on  arguing  on  behalf  of 
the  customers  of  the  Philadelphia  Suburban  Water  Company  against  a rate 
Increase.  In  that  case  there  was  no  other  attorney  to  speak  for  the 
consumers.  I strenuously  dissented  from  this  action. 

The  other  Conanis si oners  have  made  similar  attempts  to  prevent 
Counsel’s  public  presentations.  One  utility.  Metropolitan  Edison  of 
Reading,  sued  Counsel  Kalodner  in  ConuTionwealth  Court  after  he  made  a 
consumer  argument.  In  its  case  before  the  Commonwealth  Court,  Chairman 
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Bloom  testified  against  Kalodner  and  on  behalf  of  the  utility.  Judge 
Rogers  denied  the  utility’s  request  to  ban  Kalodner  from  its  case,  but 
said  in  a portion  of  his  opinion,  which  was  not  binding,  that  Counsel 
should  follow  the  Commission’s  instructions. 

Counsel  Kalodner  and  I have  taken  the  position  that  this 
ruling  was  not  binding.  I concur  in  this  view  because  the  Public 
Utility  Law  contains  various  provisions  which  affirm,  in  my  opinion,  my 
power,  as  a Commission  Member,  to  require  counsel  to  publicly  argue  on 
behalf  of  unrepresented  ratepayers.  Legislation  is  urgently  needed  for 
clarification. 

The  best  solution  to  this  problem  would  be  a properly  funded 
and  staffed  office  of  consumer  counsel. 

In  connection  with  the  rights  of  the  public  in  Commission 
cases,  I cannot  ignore  the  additional  hurdle  and  expense  consumers  are 
put  to  by  the  Commission’s  refusal  to  hold  hearings  i,n  the  places  where 
the  customers  reside. 

Virtually  all  rate  cases  are  heard  in  Harrisburg,  even  if  both 
the  company  and  its  customers  reside  hundreds  of  miles  away.  As  a 
result,  people  most  affected  by  the  case  do  not  have  a chance  to  attend 
the  hearings,  and  if  they  cannot  attend  [or  more  accurately  cannot 
afford  to],  then  I fail  to  see  how  it  is  a public  hearing  when  no  public 
is  present.  This  situation  further  places  an  unnecessary  expense  on 
their  counsel  and  witnesses.  The  company’s  counsel  and  highly  paid 
expert  witnesses  have  no  such  expense  problems.  The  utility  client 
doesn’t  even  pay  these  bills,  it’s  the  company’s  customer  who  ultimately 
pays  these  costs  which  run  into  hundreds  of  thousands  of  dollars. 

COUNSEL  KALODNER 


This  report  would  be  incomplete  without  a word  or  two  about 
our  Counsel,  Philip  P.  Kalodner.  In  all  my  years  in  government  I have 
never  known  a public  servant  who  is  more  conscientiously  devoted  to  his 
work.  [But  more  than  that,  his  legal  brilliance  can  only  be  termed  as 
astounding.  This  is  not  only  my  opinion,  but  it  is  shared  by  all  those 
who  work  with  him. ] Yet  all  of  this  would  be  nothing  were  it  not  for  his 
courage  in  the  face  of  the  most  abdurate  resistance  from  the  Chairman 
and  other  Commissioners,  who  should  be  the  first  to  accept  his  wise 
counsel.  I look  forward  to  many  years  of  service  with  Philip  Kalodner  - 
the  public  is  entitled  to  the  best  and  that  he  is. 

EXECUTIVE  SESSIONS  SHOULD  BE  OPEN  TO  THE  PUBLIC 


When  I was  named  to  the  PUC  last  year,  you  said.  Governor, 
that  I would  be  a ’’consumer  advocate”  and  expressed  the  hope  for  a long- 
neglected  balance  of  the  public  and  utility  interests. 
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I have  tried  as  a decision  maker  to  achieve  that  balance. 

Therein  lies  the  fundameiital  clash  between  the  P'UC  majority  and  myself. 

The  philosophy  of  the  present  majority,  is,  I regret,  steeped  in  regulatory 
antiquity. 


As  the  minority  cog  of  this  rusted  regulatory  machine,  I 
learned  early  in  this  first  year  that  it  is  not  only  unconcerned  with 
the  economic  problems  of  the  average  person,  but  is  impervious  to  the 
need  for  basic  due  process  safeguards.  I have  been  met  at  every  turn 
with  adamant  refusal  for  adoption  of  modern-day  concepts  to  end  - or  at 
least  ameliorate,  the  present  situation. 

All  that  I have  described  leads  me  inexorably  to  a solution 
which  could  be  done  quickly  and  involves  no  cost.  I refer  specifically 
to  open  executive  sessions  of  the  Commission. 

The  need  for  this  cannot  be  seen  more  clearly  than  in  the 
unbelievable  haste  with  which  the  majority  often  acts  to  approve  staff 
recommended  rate  increases  without  the  necessary  study  or  discussion. 

Open  sessions  would  end  the  practice  of  the  Commission,  in 
many  instances,  simply  rubber-stamping  staff  recommendations.  Unless 
the  sessions  are  throxim  open  to  the  public,  Including  the  news  media, 
change  is  impossible. 

A recent  United  Press  International  column  noted  that  the  PUC 
operates  on  a closed-door  policy.  It  said  the  Commission’s  official 
votes  are  reported  to  the  public,  but  the  consumer  seldom  knows  the 
pro's  and  con’s. 

The  Philadelphia  Inquirer  said  editorially  not  too  long  ago 
that  the  PUC's  "insistence  on  making  its  decisions  behind  closed  doors 
can  only  add  to  public  doubts  about  the  decisions  and  difetrust  of  the 
Commission  Itself." 

TRANSMISSION  LINE  APPROVALS 


In  the  preparation  and  execution  of  plans  for  new  transmission 
lines,  electric  power  companies  today  follow  the  traditional  PUC  pattern. 
Without  prior  approval  of  the  Commission,  a company  proceeds  to  plan  a 
route  and  buy  up  land.  This  land  immediately  goes  into  the  com.pany’s 
rate  base  regardless  of  when  the  line  is  completed  or  goes  into  service. 

The  electric  companies,  as  you  know,  have  the  power  of  eminent 
domain  subject  to  PUC  approval.  This  power,  as  vast  as  government 
itself,  is  awesome.  But  more  than  that,  it  is  often  executed  in  such  a 
way  that  the  small  farmer  is  virtually  powerless  to  prevent  the  taking 
of  his  land.  It  works  this  way  — a utility  decides  on  a route,  followed 
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by  right-of-way  agents  negotiating  with  the  landowners  and  farmers, 
one  at  a time.  Farmer  Jones  — so  it  goes  — you  might  as  well  take 
our  offer;  otherwise  we'll  condemn  and  you  might  not  get  as  much  as  we 
offer.  Well,  probably  4 out  of  5 accept  the  offer.  This  leaves  Farmer 
Jones  in  the  middle  - for  a variety  of  reasons.  He  may  not  want  to 
sell,  or  he  may  have  a legal  defense  he  wishes  to  exercise.  But  when 
his  case  comes  up  before  the  Commission,  it's  already  too  late.  The 
company  can  justifiably  argue  that  since  it  owns  the  land  on  both  sides 
of  Farmer  Jones,  the  cost  of  changing  the  line  might  be  as  much  as 
$200,000.  You  can  guess  how  the  PUC  decides  that  case.  Farmer  Jones 
must  go  to  Common  Pleas  Court  for  compensation,  which,  though  fair,  is 
for  the  loss  of  land  he  might  never  have  had  to  suffer  had  the  Commission 
followed  a more  equitable  procedure. 

To  correct  this  situation,  the  Commission  should  require 
advance  notice,  with  an  opportunity  for  those  affected  to  challenge  the 
prospective  conversion. 

At  no  time,  within  my  knowledge,  has  there  been  submitted  to 
the  Commission  any  prior  engineering  justification  for  proposed  transmission 
facilities,  which  either  show  its  relation  to  existing  and  planned 
facilities  of  the  applicant  or  of  the  inter-connected  network. 

Nothing  is  submitted  as  to  specific  benefits  with  respect  to 
reliability  and  economy  to  the  applicant  and  the  inter-connected  network. 

No  diagram  is  required  to  show  existing  and  planned  facilities 
which  are  related  to  the  proposed  transmission  line;  and 

Finally,  there  is  no  requirement  that  there  be  any  shov;ing  of 
any  antlpicated  effects  of  the  proposed  facility  or  any  transportation 
facility  or  communications  system. 

During  the  past  several  weeks,  I have  been  working  closely 
with  Commissioner  Robert  Bloom,  the  Office  of  Administration  under 
Secretary  Ronald  bench  and  the  Civil  Service  Commission  to  end  certain 
unsatisfactory  methods  by  which  the  PUC  hires  persons  only  with  public 
utility  experience.  It  is  too  obvious  for  words  that  such  a system 
works  only  to  install  in  the  Commission  those  whose  past  associations 
tie  them  to  those  who  are  regulated. 

Both  economists  and  accounting  professionals  have  been 
studiously  ignored  because  they  have  previously  not  worked  for  utility 
companies.  The  Commission  has  been  unable  to  attract  young  workers. 

One  third  of  those  on  our  staff  fixing  rates  are  60  years  of  age  or 
older  with  no  young  in  the  bull  pen,  or  in  training,  ready  to  take  the 
field. 
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The  situation  is  further  complicated  by  the  tremendous  competitlo 
of  federal  agencies  and  industry.  Such  competition  means  increased 
salaries  will  have  to  be  paid  in  the  future  to  attract  competent 
replacements  for  our  valued  employees  who  are  about  to  retire. 

FINANCIAL  DISCLOSURE 


To  date  I have  been  the  only  Commission  member  who  has  filed  a 
financial  disclosure  statement  in  accordance  with  your  April,  1971 
directive.  I will  not  take  the  time  here  to  review  the  reasons  why  the 
others  have  refused  to  make  disclosures  since  I have  sent  them  forth 
fully  in  my  memorandum  to  you  dated  July  15,  1972. 

In  my  views  a Public  Utility  Commission  worthy  of  the  public 
trust  - and  by  public  I mean  the  best  interests  of  the  utility  as  well 
as  the  consumer,  can  be  achieved  only  if  the  following  is  done: 

1,  It  is  imperative  that  a consumer  counsel  office  be  established. 
This  office  must  be  properly  funded  in  order  that  consumer 
counsel  may  have  the  benefit  of  competent  engineering  and 
accounting  assistance. 

2.  If  the  Commission  will  not  do  it  voluntarily,  then  legislation 
is  necessary  to  require  that  its  sessions  be  opened  to  the 
public . 

3,  If  not  done  voluntarily,  then  legislation  is  necessary  to 
require  financial  disclosure  statements  of  all  Commission 
members  to  avoid  any  questions  as  to  conflicts  of  interest. 

4.  A Consumer  Advisory  Board  or  Counsel  should  be  created  to 
provide  an  input  of  new  ideas  for  a more  responsive  operation 
of  the  Commission.  Its  membership  should  be  as  broad  as 
possible  and  include  the  academic  community  as  well  as  business 
and  labor. 


CONCLUSION 

In  the  first  Presidential  message  devoted  to  consumer  protection, 
the  late  John  F.  Kennedy  set  forth  four  basic  consumer  rights.  They 
are,  he  said,  the  right  to  be  informed,  to  be  heard,  to  safety  and  to 
choose.  It  is  my  intention  to  continue  my  efforts  to  see  that  these 
rights  are  brought  to  fruition  and  preserved. 


Issued  - November  1972 
(Retyped  May  1975) 


Respectfully  submitted, 

LOUIS pJj,  CARTER 
CommisWloner 
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THANK  YOU 


Thank  you  for  inviting  me  to  your  30th  Annual  Statewide 
Meeting.  I know  through  Bill  Matson  and  Marian  Furman  of  your  concerns 
and  problems  - may  you  succeed  in  your  worthy  goals  of  progressive  rural 
electrification  for  the  good  of  all  the  people. 

My  deepest  thanks  and  gratitude  for  your  kindness  in  letting 
me  visit  v;ith  you. 
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SECOND  ANNUAL  REPORT 
ON  THE 

PENNSYLVANIA  PUBLIC  UTILITY  COMMISSION 
OF  COMMISSIONER  LOUIS  J.  CARTER 


INTRODUCTION 

This  is  my  second  report  on  the  Pennsylvania  Public  Utility 
Commission.  This  report  is  not  intended  to  be  a complete  review  of 
either  the  utility  industry  as  a whole,  the  current  problems,  environ- 
mental considerations  or  specific  cases  before  the  Commission  though 
some  of  these  may  be  touched  upon.  This  is  intended  primarily  to  review 
how  the  Commission's  procedures  operate  with  special  reference  to  those 
areas  which  I believe  require  change  so  that  the  Commission  may  better 
serve  the  public  interest. 


LOUIS  J.  CARTER 
Commissioner 


I.  OVERALL  EVALUATION  - AN  INFLATIONARY  RITUAL 


Taken  as  a whole  there  has  been  no  substantial  change  in 
Commission  methods. 

In  my  first  report,  I had  occasion  to  comment  on  Chairman 
George  Bloom's  characterizations  of  the  efforts  of  Counsel  Kalodner  and 
me  to  protect  all  interests.  I am  happy  to  say  that  the  dialogue  has 
taken  on  a less  political  and  hopefully  less  demagogic  tone. 

Unfortunately,  however,  almost  all  of  the  procedures  to  which 
I addressed  myself  in  my  first  report  have  continued  with  virtually  no 
change.  Utilities  are  still  filing  for  rate  increases  which  far  exceed 
what  they  should  reasonably  expect  to  be  approved.  Nonetheless  they  are 
still  getting  50%-70%  of  what  they  ask.  The  majority  of  the  Commission 
is  still  playing  a "cutback-the-increase"  numbers  game  and  all  in  all  an 
almost  ritualistic  arithmetical  technique  has  been  followed  through  the 
device  of  what  is  called  the  "fair  value"  technique.  As  used  by  the  PUC, 

"fair  value"  is  the  inflation  of  the  dollars  originally  invested  in  the 
plant  to  establish  the  basis  on  which  the  utility  is  to  be  allowed  a 
return.  Recently,  in  the  case  of  one  water  company  whose  plant  was 
very,  very  old,  the  Rates  and  Research  staff  in  accordance  with  this 
mathematical  formulation  inflated  the  value  of  the  old  plant  183%  to 
support  a rate  increase  without,  in  my  view,  giving  sufficient  consideration 
to  the  degree  of  depreciation,  obsolescence  and  supersession  which 
necessarily  should  have  received  greater  consideration.  The  Commission 
majority’s  acceptance  of  this  inflationary  method  is,  in  my  view,  improper. 

The  Commission  is  still  following  what  it  considers  to  be  an 
appropriate  procedure  of  allowing  rate  increases  to  go  into  effect 
without  notice  or  hearing,  notwithstanding  the  fact  that  formal  complaints 
have  been  filed  by  rate  payers.  These  complainants  may  be  not  only 
residential  users,  but  commercial  and  industrial  users  as  well. 

I believe  that  the  Public  Utility  Law  requires  a public 
hearing  whenever  a formal  complaint  has  been  filed. 

In  other  areas,  considerable  study  will  hopefully  soon  result 
in  improved  rules  of  procedure,  especially  in  motor  carrier  cases. 

Efforts  have  also  been  made  to  increase  the  responsibilities 
of  examiners  in  motor  carrier  cases. 

I have  been  working  with  the  Attorney  General's  staff  in 
attempting  to  bring  about  even  more  substantial  reforms.  The  goal  is  to 
create  a more  independent  and  better  paid  corps  of  examiners  or  administrative 
law  judges,  as  they  are  known  in  the  federal  system. 
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II.  PETROLEUM  COMPANIES  SHOULD  SE  REGULATED  LIRE  UTILITIES 


In  spi;e  of  its  deficiencies,  it  should  be  reassuring  to  the 
public  that  unlike  our  experience  in  the  unregulated  petroleum  Industry 
(where  profits  are  zooming  up  in  some  quarters  at  a rate  of  more  than 
100%),  the  American  system  of  utility  regulation  has  in  general  succeeded 
in  exercising  reasonable  restraints  on  the  profits  of  utility  monopolies, 
while  at  the  same  time  providing  its  investors  with  a reasonable  return. 
Notwithstanding,  what  I and  most  rate  payers  and  their  counsel  consider 
an  unsatisfactory  method  of  operation  of  the  Pennsylvania  Commission, 
the  situation  throughout  the  country  would  be  much  worse  were  there  not 
the  present  legal  method  of  utility  regulation,  including  our  own  state 
Public  Utility  Law. 

At  this  point,  I trust  I may  be  forgiven  if  I voice  an  opinion 
which  makes  reference  to  the  current  so-called  energy  crisis.  I believe 
that  regulation  of  oil  companies  is  required.  I propose  that  in  the 
absence  of  prompt  superseding  Federal  legislation  that  the  legislatures 
of  Pennsylvania,  New  York,  New  Jersey,  Delaware,  Ohio,  Maryland  and  West 
Virginia  join  in  the  promulgation  of  a uniform  petroleum  production  and 
sales  act  to  provide  for  utility  regulation  of  the  petroleum  industry  in 
each  state.  It  is  my  view  that  the  production,  sale  or  distribution  of 
oil,  gas  and  petroleum  products  is  affected  with  monopoly  characteristics 
of  such  degree  that  regulation  as  a utility  is  the  only  fair  system. 

Historical  precedent  weighs  heavily  in  favor  of  this  - there 
is  little  or  nothing  to  distinguish  our  current  petroleum  crisis  from 
others  this  nation  has  experienced  in  the  past.  About  100  years  ago, 
midwestern  farmers  had  to  fight  railroad  control  of  grain  elevators  when 
the  latter  charged  exorbitant  amounts  for  grain  storage.  It  was  then 
the  Grange  movement  was  born,  and  by  means  of  law  fought  this  price 
gouging.  In  Illinois,  in  1873,  9 firms  controlled  most  of  the  14  storage 
elevators,  and  litigation  over  stall  regulation  resulted.  It  was 
concluded  by  the  decision  of  the  case  of  Munn  v.  Illinois  94  U S 113 
(1877).  There  the  U.S.  Supreme  Court  upheld  the  right  of  the  State  of 
Illinois  to  fix  by  law  the  maximum  rate  for  grain  storage.  The  Court 
said  that  when  private  property  is  affected  with  a public  interest,  it 
is  subject  to  regulation  in  the  public  interest.  Twenty  years  later  in 
Brass  v.  North  Dakota  153  U S 393  (1894)  the  U.S.  Supreme  Court  again 
upheld  state  law  regulating  grain  operations  even  in  the  case  where 
there  were  not  9,  but  600  grain  elevators.  Obviously,  the  test  of 
whether  there  had  to  be  a monopoly  before  the  state  could  set  maximum 
prices  was  removed  by  the  Supreme  Court  and  the  test  was  whether  the 
business  is  "affected  with  the  public  interest". 

In  the  1930' s when  prices  were  declining  and  markets  were 
disrupted,  the  Supreme  Court  upheld  the  rights  of  the  states  to  fix  the 
minimum  wholesale-retail  price  of  milk  and  other  items.  We  are  in  no 
different  a position  today  except  it’s  a different  ox  that's  being 
gored,  it's  the  ox  of  everyone  except  the  oil  companies  that  is  being 
gored  - even  our  military  capability  has  been  seriously  affected. 
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Obviously,  it  would  be  preferable  for  the  Federal  Government 
to  regulate  the  oil  companies,  but  if  the  Congress  is  unwilling  to  do 
so,  then  the  states,  preferably  the  mid-Atlantic  States,  should  join 
together  to  achieve  this  result. 

As  public  utilities,  oil  companies  would  be  required  to  charge 
reasonable  rates  to  serve  all  users  on  a non-discriminatory  basis  and 
provide  adequate  service  to  meet  the  needs  of  all  customers. 

I am  cognizant  of  course  of  the  efforts  on  the  part  of  various 
segments  of  the  oil  company  community  and  of  the  present  administration 
in  Washington  to  deregulate  natural  gas  prices  at  the  wellhead. It 
ill  behooves  business  to  criticize  labor  for  seeking  adequate  compensation 
in  periods  of  monstrous  Inflation  when  business  itself  argues  that  its 
goal  must  be  a free-hand  to  charge  whatever  it  will  of  a scarce  commodity 
without  which  our  homes  and  schools  cannot  be  heated,  business  cannot 
operate  or  trucks  roll.  The  obligations  of  natural  gas  and  oil  companies 
should  not  be  different  from  that  of  other  distributors  of  scarce 
necessaries  such  as  water  and  electric  utilities.  All  of  the  latter 
have  from  time  to  time  and  will  in  the  future  be  required  by  law  to  make 
very  substantial  extensions  for  the  service,  accommodation  and  convenience 
of  the  public  to  assure  that  they  are  properly  served  on  a non-discriminatory 
basis.  I see  no  difference  between  these  requirements  (which  are  certainly 
costly)  the  requirement  that  might  necessarily  have  to  be  made  that  oil 
companies  build  additional  refineries,  that  they  engage  in  additional 
domestic  exploration  or  that  prices  be  reasonable. 

Where  effective  competition  is  absent,  for  whatever  reason, 
then  regulation  roust  be  employed  to  protect  the  public. 


~ As  to  FPC  policy  and  actions,  this  Comm.ission  over  ray  objections 
and  notwithstanding  my  strenuous  urgings  and  the  availability  of  funds 
in  our  budget,  has  refused  to  hire  special  FPC  counsel  and  other  experts 
(as  the  prior  Commission  under  Chairman  Joseph  Sharfsin  had  done)  to 
represent  the  interests  of  the  Pennsylvania  customers  before  the  FPC. 
Hopefully,  there  is  no  relationship  between  this  omission  and  the 
Chairman’s  ownership  of  Gulf  Oil  Corporation  stock.  I make  further 
reference  to  this  difficult  issue  under  Part  V,  Canons  of  Conduct  and 
Financial  Disclosure. 


III.  BUDG ET  AND  COMPLEMENT 


For  the  fiscal  year  ending  June  30,  1973,  the  total  Commission 
budget  was  $7,383,000. 

The  staff  consisted  of  the  following  employee  complement: 


Department 

No.  Active 

Vacancies 

Total 

Commissioners 

4 

1 

5 

Secretary 

127 

8 

135 

Law 

25 

7 

32 

Rates  & Research 

71 

18 

89 

Transportation 

71 

19 

90 

Investigation,  Services 
Enforcement 

00 

21  (1  on  leave) 

106 

383  74  457 

During  the  year  I had  occasion  to  note  my  disagreement  with 
the  budget  allowed  the  Public  Utility  Commission.  It  is  my  view  that 
where  the  staff  is  insufficient  in  size,  there  results  a situation  in 
which  utility  rate  increases  are  settled  primarily  to  "clean-up  the 
backlog".  Because  of  the  crunch  resulting  from  the  vast  number  of  rate 
increase  applications  filed  with  the  Commission,  I believe  that  utility 
rates  are  higher  than  they  might  otherwise  be  had  we  the  time  and  personnel 
to  handle  the  requests. 

At  the  budget  hearings  before  the  Senate  Appropriations 
Committee  early  in  1973,  I noted  that  the  PUC  handles  about  40%  more 
work  than  its  counterpart  in  New  York,  but  receives  about  40%  less 
funding. 

AN  OFFICE  OF  CONSUMER  ADVOCATE  STILL  NEEDED 


At  that  time,  I also  called  for  the  creation  of  a Consumer 
Advocate  Office  in  the  PUC  to  represent  the  public  in  rate  requests.  I 
did  this  because,  as  now  constituted,  the  Commission's  counsel  had  been 
forced  into  an  almost  "split  personality"  in  trying  to  represent  both 
the  public  and  the  Commission. ■1'^  I believe  a separate  office  is  needed 
to  represent  the  consumer. 


27  fT  is  my  personal  belief  that  Counsel  Kalodner  resigned  on  Jan.  11, 
1974  primarily  out  of  a sense  of  frustration. 
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Legislation  to  create  the  Consumer  Advocate  Office  has  been 
Introduced  in  the  Senate  but,  I am  informed,  it  is  being  fought  by 
George  Bloom,  the  Chairman  of  our  Commission,  who,  though  he  states 
publicly  that  he  would  agree  to  it,  has  also  stated  he  would  not  do  so 
unless  the  Commission  could  then  appoint  its  own  counsel  and  further,  he 
has  refused  reasonable  budgeting  for  the  office  of  a consumer  advocate. 

I’rtiile  on  the  subject  of  budgeting,  it  is  vital  that  all  persons 
concerned  understand  that  the  budget  is  paid  through  assessments  on  the 
utility  companies  which  are  passed  on  in  the  form  of  higher  rates  to  the 
consumer,  as  part  of  operating  expense.  Thus  while  it  is  the  rate 
payers  of  Pennsylvania  who  actually  pay  the  Commission  to  represent 
their  interests,  they  are  the  very  ones  given  the  least  consideration  by 
the  Bloom-dominated  Commission  and  staff.  A classic  example  of  this 
follows  under  the  next  heading. 

y 

HOW  CONSUMERS  ARE  FORCED  TO  HELP  WATER  COMPANIES  INCREASE  RATES 

r 

Another  major  area  of  my  disagreement  with  the  majority  of  the 
Commission  arose  over  the  inclusion  in  the  last  PUC  budget  of  $100,000 
additional  monies  to  hire  a staff  whose  job  would  be  to  help  the  almost 
300  small  water  companies  in  Pennsylvania  file  for  rate  increases.  The 
effect  of  this  program  is  to  encourage  these  utilities  to  seek  higher 
rates  - in  a sense  telling  them,  "try  it,  you'll  like  it".  This  program 
allows  water  companies  with  annual  revenues  up  to  $50,000  to  file  rate 
increases  on  so-called  short  forms.  Thereupon,  our  Commission  staff 
assists  the  company  in  preparing  these  forms  and  providing  technical 
services  to  these  companies  in  securing  new  rates. 

If  it  is  the  position  of  Chairman  Bloom  and  the  majority  that 
Commission  personnel  should  not  assist  consumers  in  their  attempts  to 
contest  rate  hikes,  on  the  grounds  that  the  Commission  occupies  only  a 
judicial  role,  then  it  is  illogical  to  say  that  with  respect  to  certain 
favored  sons,  such  as  water  companies,  that  it  is  the  role  and  mission 
of  the  PUC  to  assist  these  companies  in  securing  rate  increases.  If 
Commission  staff  is  used  to  assist  water  companies  in  securing  rate 
hikes,  the  Commission  necessarily  violates  its  "judicial"  role,  and  the 
Public  Utlity  Law.  In  any  other  area  of  economic  life  a business  with 
only  $30,000  of  revenue  can  afford  an  accountant  to  prepare  its  financial 
statement.  This  is  especially  true  where  all  such  funds  expended  are 
not  paid  for  by  the  company's  owners  but  are  recovered  in  the  rates. 

Because  of  the  majority’s  attitudes,  if  you  are  a small  water  company  In 
Pennsylvania  today,  you  don't  have  to  hire  an  accountant  or  an  attorney, 
the  PUC’s  technical  staff  will  do  the  job  for  you. 

But,  if  you  are  a consumer,  you  cannot  get  assistance  in  a 
private  complaint  against  the  water  company  increase.  The  Commission 
would  refuse  to  assist  you. 
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So  what  we  see  here  is  the  Connnission  encouraging  and  even 
helping  certain  utilities  and  easing  the  way  for  them  to  raise  their 
rates,  while  simultaneously  not  encouraging,  not  helping  and  even 
impeding  customers  to  resist  rate  increases. 

This  action  I believe  makes  a mockery  of  the  Commission's 
pretense  of  neutrality. 

VACANCIES  ARE  DUE  TO  REQUIREMENT  OF  UTILITY  EXPERIENCE 


Finally,  there  are  18  vacancies  in  the  Bureau  of  Rates  and 
Research,  which  has  the  primary  responsibility  for  analyzing  request  for 
increased  rates.  These  are  not  filled  primarily  because  the  Commission 
still  requires  that  prior  public  utility  experience  is  a pre-requisite 
for  employment.  Necessarily  unless  the  applicant  has  been  with  a utility 
company,  he  is  unqualified  for  a position  with  the  PUC.  This  requirement 
should  be  ended  so  that  we  can  operate  at  a full  complement  of  personnel 
to  help  our  present  personnel  who  are  forced  to  work  overtime,  much  of 
which  is  non-compensable . 

Furthermore,  the  current  wages  of  our  employees  are  too  low. 
Unless  these  are  raised,  qualified  applicants  will  go  first  to  industry. 

PUC  BUDGET  TOO  LOW 

The  Commission  regulates  utilities  with  annual  revenues  of 
over  $4  billion  dollars  on  a budget  of  $8  million  dollars.  We,  in 
Pennsylvania,  spend  only  .002  or  2/10  of  1%  to  insure  that  rates  are 
just  and  reasonable  as  our  Public  Utility  Law  requires.  Clearly  our 
budget  should  be  at  least  doubled  to  insure  that  the  job  is  done  properly. 

It  is  interesting  to  note  that  the  entire  State  of  Pennsylvania 
General  Fund  receipts  are  only  $3.8  billion  dollars  (exclusive  of  the 
Motor  License,  State  Lottery  and  other  special  funds). 

SPACE  SHORTAGE 

One  last  word  concerning  personnel:  in  some  areas  of  Commission 

operations  there  is  a serious  space  shortage. 

Part  of  this  is  due  to  the  transfer  of  the  offices  of  the 
Department  of  State  to  the  North  Office  Building,  and  part  is  due  to  the 
attitude  of  the  Commission  itself.  The  staff  group  that  suffers  most 
from  this,  is  our  legal  staff  or  Law  Bureau.  It  is  hoped  that  with 
sufficient  urging  the.  majority  in  1974  will  take  the  necessary  steps  to 
alleviate  this  condition. 
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REPORT  OF  SECRETARY'S  BUREAU 


Attached  hereto  is  Exhibit  "A",  being  the  report  of  the  Secretary's 
Bureau  for  the  month  of  December  1973  and  the  year  to  that  date.  The 
contents  therein  speak  for  themselves  and  evidence  the  exceedingly  large 
work  load  of  our  staff  in  the  handling  of  papers  and  general  administrative 
activities. 

WHAT  THE  FIGURES  DON'T  SHOW  ABOUT  CONSUMER  COMPLAINTS 

The  report  of  the  Secretary's  Bureau,  attached  as  Exhibit  "A”, 
on  the  one  hand  gives  a capsule  view  of  the  tremendous  amount  of  the 
pug's  paper  work;  for  example,  1,917,289  offset  copies  and  261,848 
photostats. 

On  the  other  hand,  the  mere  statement  that  1264  Informal 
Complaints  were  made  by  customers  fails  to  fully  Identify  those  areas 
needing  corrrection  to  which  the  Commission  should  be  addressing  its 
attention.  This  marks  the  end  of  two  full  years  during  which  I have 
regularly  requested  detailed  information  to  help  the  Commission  to 
learn: 


(a)  The  names  of  those  utilities  against  whom  most  of 
the  complaints  are  filed; 

(b)  The  source  and  types  of  complaints;  and 

(c)  The  extent  to  which,  if  at  all,  the  consumer's  complaints 
have  been  satisfied. 

The  majority  of  the  Commission  has  refused  to  order  the  staff 
to  secure  this  information  and  give  it  to  the  members  of  the  Commission, 
and  have  failed  or  refused  to  establish  a system  for  a centralized 
system  of  recording  complaints.  This  is  an  area  of  our  activity  which 
requires  considerable  attention  in  the  future. 

As  to  other  areas  of  Investigation,  Service  and  Enforcement, 
it  is  hoped  that  information  on  violations  of  motor  carriers  will  be 
forthcoming.  To  date,  no  summaries  have  been  made  available,  and  it  is 
impossible  to  evaluate  the  enforcement  activities  of  this  Commission. 

IV.  THE  PUC  SHOULD  DECIDE  RATE  ISSUES  IN  PUBLIC 

The  Public  Utility  Law  requires  that  hearings  of  the  Com- 
mission shall  be  public,  and  I have  expressed  from  time  to  time  my 
belief  that  the  meetings  of  the  PUC  (other  than  those  that  relate  to 
personnel  and  other  internal  matters)  should,  therefore,  be  open  to  the 
public.  I hold  to  this  because  it  is  at  these  meetings  that  members  of 
the  staff  present  arguments  both  for  and  against  rate  increases.  The 
presentation  of  argument  from  other  than  Commissioners  themselves 
constitutes  a "hearing"  in  my  opinion.  Were  the  "Executive  Sessions" 
purely  those  held  by  the  Commissioners  in  which  they  alone  were  discussing 
a decision,  that  would  be  a different  situation,  but  that  is  not  how 
they  actually  operate  today. 
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I believe  that  unless  sessions  are  open  to  the  public,  necessary 
change  is  impossible  at  the  PUC. 

The  Environmental  Quality  Board  has,  since  its  Inception, 
operated  in  public  with  free  and  open  discussion  without  interference 
from  any  persons  or  groups. 

So  long  as  this  Commission  permits  Ex  Parte  communications  and 
the  presentation  of  staff  positions  in  secret,  it  does  not  deserve  the 
privacy  allowed  to  our  courts. 

V.  CANONS  OF  CONDUCT  AND  FINANCIAL  DISCLOSURE 


On  September  21,  1973,  I proposed  to  the  Commission  that  we 
adopt  "Canons  of  Conduct".  They  were  not  adopted  by  the  Commission  — 
my  motion  was  tabled  — and  there  appears  to  be  no  likely  prospect  that 
they  ever  will  be.  No  reasons  have  been  given  for  this  by  the  majority. 

In  part,  ray  proposal  expands  on  the  Public  Utility  Law.  It 
would  prohibit  PUC  employees  from  owning  securities  in  utilities  or 
their  affiliates.  Any  employee  earning  more  than  $15,000  per  year  would 
have  to  file  a financial  disclosure  statement.  Employees  would  be 
barred  from  participating  in  Commission  matters  in  which  they  have  a 
pecuniary  interest,  or  other  Interest  which  might  affect  or  appear  to 
affect  their  actions  in  the  matter. 

Other  provisions  ban  the  acceptance- of  gifts  or  favors  from 
companies  or  associations  of  companies  regulated  by  the  Commission,  and 
other  acts  that  would  give  the  appearance  that  the  Commission  was  not 
acting  impartially. 

The  disclosure  to  unauthorized  persons  of  confidential 
Information  not  available  to  the  general  public  is  prohibited. 

Perhaps  the  most  important  part  is  the  prohibition  of  Ex  Parte 
communications,  that  is,  to  prohibit  any  person  or  his  counsel  or  any 
other  person  acting  on  his  behalf  in  any  "on-the-record  proceedings"  to 
communicate  with  any  member  of  the  Commission,  the  examiner  or  any  other 
employee  regarding  any  matter  pending  before  it  in  the  on-the-record 
proceeding.  This  is  the  rule  in  all  federal  agencies  and  in  many  other 
states. 


Needless  to  say,  I believe  these  rules  to  be  necessary  for  the 
proper  conduct  of  the  PUC  as  well  as  all  other  state  agencies. 

In  accordance  with  the  Executive  Order  of  the  Governor,  I 
have  each  year  filed  with  him  a financial  disclosure  statement.  Since 
the  other  members  of  the  Commission  consider  themselves  as  not  being 
bound  by  his  order,  they  have  filed  none  notwithstanding  the  admission 
of  Chairman  Bloom  that  he  is  a stockholder  in  Gulf  Oil  Corporation, 
which  is  a source  of  natural  gas  in  Pennsylvania  and  supplies  gas  to 
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certain  Pennsylvania  companies,  and  notwithstanding  the  fact  that  he  is 
a Director  of  tho  Cumberland  National  Bank,  which  holds  on  deposit  funds 
of  utilities  which  we  regulate. 

I do  not  hereby  expressly  or  impliedly  indicate  any  partiality 
on  his  part  in  any  case.  I merely  mention  the  foregoing  to  indicate 
that  important  information  of  substantial  interest  should  not  be  acquired 
by  accident,  but  should  be  provided  for  in  the  regular  operation  of  our 
Commission. 


VI.  A CONSUMER  ADVISORY  BOARD  OR  COUNCIL  SHOULD  BE  LEGISLATED 


In  ray  first  report  (1972)  I said  this; 

"A  Consumer  Advisory  Board  or  Council  should  be 
created  to  provide  an  input  of  new  ideas  of  a 
more  responsive  operation  of  the  Commission.  Its 
membership  should  be  as  broad  as  possible  and 
include  the  academic  community  as  well  as 
business  and  labor". 

My  views  with  regard  to  the  foregoing  have  not  changed.  I 
was,  of  course,  disappointed  that  the  legislature  did  not  see  fit  to 
undertake  such  a program  which  is  in  use  in  other  states  and  the  Federal 
Government,  the  latter  of  which  now  makes  use  of  some  24,500  individual 
committee  members  to  assist  the  Federal  Government  in  its  activities. 

This  Commission  does  receive  a considerable  amount  of  advice; 
however,  it  comes  primarily  from  the  utility  community  through  the 
latter's  publications,  whose  very  reason  for  being  is  the  dissemination 
of  ideas  for  the  betterment  of  the  utility  industry  and  not  its  regulation. 
This  is  not  to  say  that  every  activity  on  the  part  of  the  utility  industry 
is  self-serving.  Its  employees  number  in  the  scores  of  thousands  and 
they,  like  most  of  us,  seek  to  make  Pennsylvania  a better  place  in  which 
to  live  and  work.  It  is  clear  to  me,  however,  that  in  these  times  of 
shortages  there  is,  in  the  view  of  utility  executives,  the  ever  present 
threat  of  shortage  of  profits  - — the  achievement  of  which  is  the  purpose 
for  which  utility  corporations  exist.  It  is  their  managements'  mission 
to  achieve  these  goals  --  part  of  this  task  includes  conveying  their 
ideas  to  the  regulators.  If  done  within  reasonable  bounds  and  not  with 
reference  to  specific  cases,  this  is  proper.  The  difficulty  is  that  there 
is  little  or  no  corresponding  input  coming  from  the  rate  payers,  except 
in  rare  instances  where  consumer  organizations  or  government  representatives 
choose  to  act. 

We  must  not  overlook,  however,  that  the  salaries  of  these 
utility  executives  and  even  of  their  associations,  come  not  out  of  the 
pockets  of  their  stockholders,  but  from  the  rate  payers  whom  they  view 
as  adversaries. 
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So  how  does  this  Commission  preserve  its  neutrality  in  the 
face  of  this?  13  date,  it  has  not,  though  I am  sure  my  fellow  Commissioners 
would  say  they  are  as  concerned  as  I with  the  interests  of  the  rate 
payers.  But  if  one's  family  and  friends  speak  only  of  basketball  how 
can  one  ever  learn  anything  of  tennis?  Input  from  the  utility  side 
alone  tends  to  distort  the  Images  and  goals  as  well  as  the  facts. 

HOW  THE  NARUC  HELPS  UTILITIES 


The  major  entity  with  input  into  the  operations  of  the  Com- 
mission (aside  from  utility  organizations  and  representatives  of  utilities) 
is  the  NARUC,  the  National  Association  of  Regulatory  Utility  Commissioners. 
This  is  an  organization  of  which  the  Pennsylvania  Commission  is  a member. 
The  rate  payers  of  Pennsylvania  pay  several  thousand  dollars  a year  in 
membership  dues  (and  indirect  Commission  travel  expenses)  to  support  it. 

It  purports  to  represent  all  of  the  States'  Commissions,  but  is  actually 
operated  by  an  oligarchy.  One  of  its  leaders  is  Chairman  George  Bloom 
of  our  Commission.  To  roy  knowledge,  the  association,  though  acclaiming 
its  interest  in  the  consumer  and  in  protecting  the  public  as  a whole, 
actually  operates  on  two  main  channels,  first  to  preserve  power  to  state 
(as  opposed  to  the  federal)  agencies,  and  secondly,  in  the  communications 
field  to  support  the  goals  of  the  major  telephone  companies.  One  should 
not  overlook  that  Chairman  Bloom  as  head  of  its  Congressional  Legislation 
Liaison  Committee  led  the  NARUC  fight  in  Congress  to  kill  Senator  Metcalf's 
bill  that  provided  federal  utility  counsel  to  represent  rate  payers. 

The  enormity  of  this  cannot  be  overstated  --  Imagine  a board  of  judges 
successfully  opposing  the  creation  of  the  voluntary  defenders'  association 
on  the  grounds  that  the  defendants  don't  need  counsel  because  the 
judge's  law  clerk  would  look  after  their  interests. 

The  second  major  benefit  the  NARUC  gave  the  utility  companies 
of  America  was  the  exemption  from  federal  price  regulation.  I am  speaking 
here  of  Phase  I all  the  way  through  to  Phase  IV.  It  was  NARUC 's  pressure 
on  Federal  Government,  joining  with  the  utilities  which  put  into  effect 
regulations  so  amorphous  and  illusory  as  to  represent  no  regulation  at 
all.  There  v/as  one  exception;  the  truckers,  most  of  them  beset  by 
rising  wage  and  other  costs,  who  were  regulated  strictly  in  accordance 
with  the  price  regulations. 

But  aside  from  its  fight  against  public  interest  legislation, 
this  organization  poses  even  greater  problems  for  regulators. 

One  can  read  their  public  actions  through  the  years  and  will 
be  unable  to  find  any  material  at  any  place  which  works  towards  assisting 
any  of  the  state  commissions  in  setting  lower  rates  for  consumers. 
Orientation  is  primarily  directed  toward  explaining  how  higher  rates  are 
to  be  given. 

There  is  presently  an  extraordinary,  vehement  and  forceful 
battle  going  on  between  the  major  telephone  companies  and  a new  industry 
known  as  the  inter-connection  industry.  The  NARUC  has  taken  the  side  of 
AT&T  and  other  large  telephone  utilities  against  these  new  entrepreneurs, 
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who  claim  they  can  give  similar  service  for  less  cost  to  the  business 
community  through  the  sale  of  privately  owned  telephone  and  other  com- 
munication devices.  The  telephone  companies  have,  it  appears  to  me, 
practically  whipped  the  NARUC  into  a frenzy  to  battle  against  private 
companies  engaged  in  the  inter-connection  field.  At  no  time  that  I have 
been  able  to  see  over  the  past  few  years  has  there  been  any  Item  which 
has  absorbed  so  much  time  and  money  of  the  association  as  this  matter. 

Lest  there  be  some  misunderstanding  with  regard  to  my  assertion 
of  the  oligarchical  operation  — it  is,  in  my  view,  undemocratic  when  an 
organization  operates  totally  under  its  handpicked  executive  committee 
which  is  appointed  by  the  president  alone.  Theoretically  the  president 
is  elected.  There  is,  in  my  viexj,  no  broad  fair  representation  on  this 
executive  body  and  it  does  not,  in  ray  view,  operate  in  an  objective 
manner  nor  does  it  ever  seek  to  enhance  its  objectivity.  Efforts  were 
made  to  have  this  organization  operate  a research  Institute  to  help 
evaluate  itself,  but  it  died  before  birth  because  it  received  insufficient 
support.  The  result  is  that  little  or  nothing  will  be  done  to  aid 
commissions  in  improving  their  form  and  manner  of  operation.  Vast 
Improvement  is  necessary  because  of  the  deficiencies  in  budget  and 
personnel  to  which  I have  made  reference  elsewhere. 

If  we  have  a consumers  advisory  council  the  Commission  can,  I 
think,  work  towards  benefiting  those  for  whom  the  Commission  was  created. 

THE  NEED  FOR  PROFESSIONAL  ACCOUNTING  INPUT 


Finally,  there  is  a strong  need  for  the  input  from  professional 
accountants.  It  is  my  view  that  any  advisory  council  should  have 
representatives  democratically  chosen  by  the  Pennsylvania  Institute  of 
Certified  Public  Accountants,  who  are  not  connected  with  utility  companies, 
to  assist  the  Commission  in  improving  its  minimal  auditing  procedures 
and  to  assist  the  Commission  in  meeting  the  1970’ s through  the  use  of 
automatic  data  processing  which  it  has  been  unable  to  do  on  its  own  at 
this  point.  Part  of  this  has,  in  my  opinion,  resulted  from,  the  failure 
and  refusal  by  the  Republican  majority  to  seek  the  assistance  of,  or 
work  in  conjunction  with,  the  automatic  data  processing  people  available 
through  the  Governor’s  Office  and  other  state  offices. 

VII.  CONCLUSION 


It  is  my  fervent  hope  that  the  foregoing  report  will  serve  to 
put  additional  light  on  the  serious  problems  with  which  we  are  confronted. 
The  energy  situation  is  sufficiently  complex  to  alone  cause  considerable 
consternation.  It  is  unfortunate  that  progress  in  meeting  those  challenges 
should  be  impeded  by  resistance  to  changes  which,  I think,  can  open  and 
improve  our  processes.  In  this  way  the  people  who  pay  the  bill  can 
decide  if  they  are  getting  what  they  are  paying  for.  If  they  are  not, 
their  legislators  can  amend  the  Public  Utility  Law  where  needed  and 
private  parties  can  secure  judicial  review  for  the  preservation  and,  in 
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PREFACE 


While  writing  this  report,  there  constantly  recurred  in  my 
mind  this  question  — Why  not  call  the  report  "Three  Years  Before  the 
Mast"i/  with  apologies  to  Richard  Henry  Dana,  Jr.,  whose  account  we  may 
all  recall.  In  his  novel,  Dana  chronicles  the  hardships  and  injustices 
to  which  American  sailors  were  subjected  before  maritime  conduct  was 
governed  by  reasonableness  as  embodied  in  a code  of  rights  and  procedures. 
Fortunately  for  him  it  was  only  "T\'Jo  Years  Before  the  Mast". 

My  voyage  has  lasted  three  years.  Like  Dana,  I have  tried  to 
be  a careful  observer  and  I trust  my  writings  have,  as  his,  the  ring  of 
authenticity. 

Like  Dana,  I’ve  met  generous  men  and  made  some  true  friends  on 
"both  sides  of  the  aisle"  and  the  "bar  of  justice".  On  the  other  hand, 
there  have  as  well  been  some  rather  violent  storms. 

The  efforts  of  the  Majority  to  remove  Herbert  S.  Denenberg  as 
counsel,  and  later  to  impede  his  confirmation,  ranked  with  the  oppressive 
punishments  that  dictatorial  captains  whimsically  inflicted  upon  their 
sailorso  Then  Counsel  Denenberg  (now  an  interim-appointee  Commissioner) 
was  treated  by  the  Majority  in  a most  arbitrary  and  discriminatory 
way.^/  By  the  Majority,  I refer  to  Chairman  George  I.  Bloom,  Commissioner 
James  McGirr  Kelly,  and  Commissioner  Robert  K.  Bloom  who,  like  Ivory 
soap,  are  a 99-44/100%  pure  bloc  of  togetherness.  In  point  of  fact,  in 
my  three  years  before  the  mast  not  one  of  them  would  vote  against  the 
others  in  more  than  one  case  in  200.  This  was  so  whether  it  meant 


1/  My  third  year  actually  ended  November  10,  1974. 

2/  The  suit  against  him  by  Arlen  Spector,  Esq.  for  the  Majority,  was 
unlawful  in  my  view.  Only  the  Attorney  General  is  empowered  to 
advise  and  represent  the  PUC  and  its  meatbers  and  only  Attorney 
General  Packel  had  the  power  to  appoint  its  Counsel.  The  suit  was 
a fruitless  attempt  to  relate  Denenberg 's  appointment  to  some  alleged 
plan  by  Governor  Shapp  to  control  the  PUC.  The  Majority  presumably 
was  unable  to  grasp  the  legal  fact  that  Governor  Shapp  eventually 
will  appoint  at  least  four  commissioners.  Perhaps  at  that  time 
the  remaining  "Majority"  will  sue  the  Senate  should  it  be  of 
agreement  as  to  who  shall  or  shall  not  serve  on  the  Commission 
(consent  of  two-thirds  of  the  Senate  is  required  for  confirmation) . 

The  Majority  further  sought  to  make  the  choice  of  counsel  depend 
on  whether  a Majority  of  the  Commission  favored  him  as  their  counsel. 
This  approach  was,  in  my  view,  not  only  contrary  to  the  statutory 
law  by  which  the  legislature  established  counsel  as  a separate 
statutory  office  but  lacked  a logical  basis.  If  there  were  but 
four  coiranissioners  serving  and  two  favored  the  Attorney  General's 
appointee  while  the  other  two  did  not,  there  could  then  be  no 
appointee.  It  was  to  avoid  such  partisanship  that  the  legislature 
left  the  appointment  to  the  Attorney  General  (subject  to  the 
Governor ' s approval ) . 
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setting  new  world's  records  in  giving  rate  increases^/  or  in  hiring 
Hearing  Examiners  without  any  utility  experience  or  Civil  Service 
examinations.  Prior  Commissions  had  done  this  too,  but  not  in  the  face 
of  strenuous  objection  by  a Commissioner  and,  I think,  not  when  there 
were  able  and  willing  Commission  lawyers  who  were  entitled  to  what  some 
would  consider  a promotion  to  the  position  of  Examiner. 

This  report  is  intended  to  be  objective  in  its  analysis  of 
this  most  difficult  area  of  law  ■ — • administrative  regulatory  law.  This 
confluence  of  economics,  engineering,  accounting  and  law  is  exceedingly 
vast  and  difficult  to  master.  It  is  hoped  that  this  constant  introspection 
and  testing  will  ultimately  distill  into  a form  which,  while  it  may  not 
be  purity,  may  at  least  prove  helpful  in  our  struggle  to  cure  the  many 
ills  that  impede  us. 

One  reading  this  should  not  construe  any  presumption  on  this 
writer's  part  ■ — for  one  must  be  somewhat  awed  in  these  complex  seventies 
about  the  broad  training  and  knowledge  required  to  be  a competent  regulator 
We  can  but  continue  our  study  and  hope  as  did  the  bard  of  Avon  — 

"This  above  all:  to  thine  own  self  be  true, 

and  It  must  follow,  as  the  night  the  day, 

thou  canst  not  ther  be  false  to  any  man," 

As  for  my  fellow  Commissioners,  I cite  Thomas  a Becket: 

"Better  are  the  blows  of  a friend,  then  the 

false  kisses  of  an  enemy". 

The  adoption  of  the  reforms  I recommend  will,  I earnestly 
believe,  serve  them  well  in  the  understanding  that  they  thereby  serve 
all. 

One  might  wonder  why  it  is  that  this  report  is  individually 
and  not  collectively  issued. 

In  the  case  of  Courmissioner  Denenberg,  I have  the  feeling  that 
he  concurs  in  most,  if  not  all,  of  what  this  report  contains.  However 
much,  if  not  most,  of  its  content  covers  the  year  1974  when  he  was  not  a 
member  of  this  Commission,  It  is  hoped  that  we  can  30m  together  in 
the  preparation  of  the  Annual  Report  covering  the  year  1975. 


continued 

The  assigned  reason  for  the  suit  was  the  delay  in  then  Counsel 
Denenberg* s admission  to  the  Bar  of  the  Supreme  Court.  (It 
ultimately  was  granted  after  an  unusual  and  unexpldined  delay.) 

Before  this  incident  many  attorneys  had  been  employed  oy  the 
Commission  prior  to  admission  to  the  Pennsylvania  Bar,  To  have 
discriminated  in  this  particular  against  Denenberg  was  arbitrary 
and  insidious, 

V On  January  7,  1975  at  R-I.D.  129,  Philadelphia  Electric  Company 

was  allowed  a return  of  10,4%  on  original  cost  when  three  votes  were 
lacking  to  continue  a suspension  of  a rate  increase  under  investigation 
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I would  also  hope  that  Commissioners  Kelly  and  Robert  Bloom 
will  join  forces  with  me  in  working  for  the  changes  so  necessary  to 
bring  excellence  and  professionalism  to  this  Commission.  I do  not  wish 
to  prejudge  them  but,  notwithstanding  my  issuance  of  annual  reports  for 
1972  and  1973,  and,  notwithstanding  my  many  written  opinions  on  the 
issue  of  procedure,  I have  yet  to  hear. "an  encouraging  word".  Nevertheless, 
I shall  not  despair. 
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PENNSYLVANIA  PUBLIC  UTILITY  COMMISSION 


A Third  Annual  Report  by  Commissioner  Louis  J.  Carter 


REGULATORY  LAG  AND  RATE  MAKING  POLICIES  AND  PROCEDURES 
The  Present  System:  Sunshine  is  not  enough 

In  my  first  and  second  annual  reports  to  the  Governor, 

I had  noted  my  position  that  the  interests  of  the  rate  payer 
are  not  fully  considered  during  the  sixty  day  study  period 
following  the  filing  of  a request  by  a utility  for  a new  or 
increased  rate. 

I urged  the  Commission  to  adopt  the  procedures 
needed  to  allow  open  hearings  during  this  sixty  day  period. 

The  current  "Sunshine  Law"  has,  in  part,  made  open  meetings 
possible.  But  this  is  not  enoughc  I have  urged  that  the  staff's 
evaluation  of  the  filing  be  made  available  to  the  company 
involved  and  its  customer  complainants.  The  Majority's  failure 
to  agree  to  this  inhibits  full  disclosure  and  should  be  ended. 

A.  Sixty  Days  for  Retyping  Is  Wasteful  Delay 

It  is  not  fair  to  ignore  the  ratepayers  interest, 
nor  is  it  fair  to  ignore  the  lawful  interest  of  the  utility 
in  these  rate  making  processes.  Notwithstanding  the  fact  that 
a utility  complies  with  the  requirements  of  our  tariff  regulations 
when  it  files  its  supporting  data,  the  content  is,  for  the  most 
part,  merely  retyped,  rewritten  and  only  slightly  revised  by 
the  Bureau  of  Rates  and  Research.  The  analysis  is  very  limited 
and  should  not  take  sixty  days  to  complete. 

Except  in  those  cases  where  I personally  receive 
the  full  supporting  data,  the  Cormrussion  has  before  it  only 
that  limited  amount  of  information  which  the  Rates  and  Research 
staff  extracts  from  the  data  submitted.  This  is  a far  cry 
from  the  full  explanation  needed.  It  may  work  for  or  against 
the  utility  company.  In  either  event  the  procedure  is,  in 
my  view,  unsatisfactory. 

After  what  I consider  to  be  only  minimal  evaluation, 
this  summary  comes  before  the  Commission  for  review  and 
final  decision. 

B.  Staff  Experience  and  Competence  Is  Ignored 

Unfortunately,  the  staff  analysts  who  report  and 
recommend  are  not  those  same  persons  who  may  have  just  completed 
a thorough  nine-month  formal  rate  case  investigation  of  the 
same  company.  It  is  as  if  the  prior  case  had  never  been  heard. 
This  is  an  unfortunate  waste  of  time,  effort  and  money.  The 
persons  who  had  tried  the  formal  rate  case  should  be  the 
ones  to  review  the  new  filing. 


Customarily#  the  Bureau  of  Rates  and  Research 
recommends  the  grant  of  at  least  part  of  the  increase.  I 
estimate  it  averages  about  66%.  The  Bureau  generally  assumes 
the  position  of  advocate  for  its  position  and  that  of  the 
company  in  supporting  the  basis  for  the  recommendation  allowing 
the  increase. 

Counsel  and  even  assistant  counsel  who  may  have 
tried  the  last  rate  case  are#  as  a practical  matter#  shut  out 
of  this  process.  This  must  be  remedied  by  disclosure  and 
open  hearings  with  the  opportunity  for  ratepayers  as  well  as 
company  to  be  heard. 

^ • The  Parties  Are  Still  Not  Heard 

During  former  executive  sessions  and  current  public 
meetings  of  the  Commission#  it  has  been  my  practice  to  ask 
various  questions  relating  to  each  aspect  of  the  rate  request 
concerning  revenue#  expense#  valuation  and  return.  Ordinarily 
the  burden  of  supporting  the  company  filing  as  being  correct 
is  then  assumed  by  one  or  more  of  the  members  of  the  Bureau 
of  Rates  and  Research  in  an  effort  to  secure  Commission 
approval  of  the  increase. 

It  IS  my  view  that  this  is  unfair  to  the  customer 
since  he  has  no  voice  other  than  that  of  one  or  two  Commissioners 
who#  in  an  effort  to  get  a complete  picture#  probe  the  issues 
which  the  Bureau  should  have  presented  in  the  first  place. 

It  is  also  unfair  to  the  company  inasmuch  as  the 
Rates  and  Research  staff  member  must  interpret  and  explain 
what  IS  often  complicated  accounting  calculations  and 
adjustments  prepared  by  company  officials  who  would  be 
better  able  to  present  them.  The  staff *s  explanation  of 
the  company's  figures  may  or  may  not  be  correct.  Frequently 
the  staff  must  go  back  to  the  utilities  to  secure  the  answers 
to  various  questions.  Thus#  the  standard  procedure  presently 
followed  by  the  Commission  results  in  a total  lack  of 
consumer  input  and  delays  which  should  and  could  --  be 
ended , 

II,  SOLUTIONS; 

A.  One  Solution  - Let  The  Public  Be  Heard 


It  would  be  far  more  efficient  and  equitable  to 
the  ratepayers  and  to  the  utilities  to  have  their  representives 
present  and  permitted  to  respond  to  Commissioners'  questions 
relating  to  the  issues  that  arise.  In  this  way  the  data 
would  be  available  more  quickly  and  fully  so  that  a prompt# 
accurate#  and  just  decision  would  be  made. 
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If  the  case  were  a large  and  complicated  one  with 
many  complainants,  the  matter  could  be  heard  specially  on  a 
day  when  no  other  matters  are  heard.  In  this  manner,  much 
of  the  regulatory  delay  aoout  v;hich  utilities  justifiably 
complain  would  be  eliminated. 

My  plan  would  be  that  the  preliminary  hearing 
described  above  w>Duid  be  held  thirty  i.30j  days  after  each 
filing.  The  Commission  would  vote  immediately  to  either 
allow  the  request  or  to  suspend  and  investigate  the  filing. 
Dates  for  hearings  would  be  set  and  begin  30  days  later. 

This  time  schedule  would  reduce  the  hearing  time 
at  least  two  months. 

The  major  cause  of  public  antagonism  is  the  failure 
of  the  Majority  to  hold  informative  public  hearings  before 
allowing  any  rate  increaseso  Working  in  the  dark  necessarily 
creates  antagonism  against  the  utilities  which  lowers  their 
credibility.  Initially  it  may  appear  that  the  utility  is 
the  beneficiary,  but  in  the  long  run  the  utility  is  the 
loser.  There  follows  a doubling  effect  because  not  only  is 
the  rate  in  effect  out  it  is  made  higher  by  the  subsequent 
expense  of  the  huge  advertising  oudgets  needed  to  overcome 
the  resentment  engendered  by  Commission  procedures  which 
preclude  better  communications.  The  beginning  of  communication 
is  to  listen.  By  the  Commission  acting  more  as  a judge  and 
listening  to  both  sides  the  process  begins.  The  view  of  the 
Majority  is  that  hearings  are  not  required  upon  the  filing 
of  a request  for  a rate  increase.  To  date  the  courts  have 
upheld  this  position.  The  Supreme  Court  of  Pennsylvania  has 
yet  to  speak  on  this  issue.  Notwithstanding  this  technical 
support,  I believe  it  is  counter  to  what  the  customers  want 
and  what  the  utilities  need  if  they  are  to  overcome  their 
credibility  gap. 

No  awesome  change  in  procedure  is  required  once 
the  company  files  its  data.  There  should  be  the  widest 
possible  distribution  and  within  two  weeks  hearings  should 
be  commenced  on  a day-to-day  basis  if  a formal  complaint  has 
been  filed.  Within  the  next  two  weeks,  i,e.,  30  days  from 
the  filing,  the  staff  and  interested  parties  could  file 
their  comments  or  briefs, 

B.  Another  Solution  - Outside  Consultants 


Consideration  should  now  be  given  to  the  use  of  an 
entirely  new  technique,  namely,  that  of  using  independent 
outside  consulting  firms  for  the  purpose  of  handling  rate 
cases  and  conducting  rate  investigations  for  the  Commission 
on  a contract  basis. 
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After  the  initial  statutorily  mandated  sixty-day 
waiting  period  required  for  new  rates  under  Section  308, 
upon  suspension,  the  consultant  would  conduct  the  case  in 
its  entirety  before  the  examiner o (This  would  include 
submission  of  field  audits o) 

A report  would  be  required  within  three  months. 

This  report  would  then  be  considered  as  the  equivalent  of  a 
recommended  decision  by  an  examiner  since  P.U.C,  examiners 
do  not  now  make  recommendations  or  preliminary  decisions. 

All  parties  including  Commission  staff  would  then 
be  permitted  to  file  exceptions  to  those  findings  or  the 
recommended  decision.  The  Commission  could  then  issue  its 
final  order.  In  considerably  less  time  than  is  now  required 
a result  could  be  reached  and  with  tremendous  savings  in 
staff  time. 

Under  such  procedures,  the  Commission  staff  would 
continue  in  its  present  function  of  presenting  its  position 
in  the  case  but  on  a more  limited  basis.  Staff  would  thus 
have  more  time  to  assist  Commissioners  in  the  preparation  of 
their  individual  opinions.  Commissioners  would  then  have 
the  opportunity  to  reach  more  comprehensive  and  in-depth 
conclusions  than  are  now  possible.  They  would  be  better 
able  to  prepare  statements  of  their  personal  views  for  the 
benefit  of  all  concerned. 

Since,  by  law,  a com.pany  must  be  assessed  and 
charged  the  cost  of  its  own  regulations  this  proposal  would 
permit  very  close  identification  of  the  actual  costs  of 
regulating  the  company  in  question. 

C . More  Rule-making  Proceedings  Are  Needed  to  Shorten  Rate  Cases 

To  reduce  regulatory  lag,  this  Commission  has  long 
needed  to  find  appropriate  solutions.  One  method  involves 
greater  use  of  discovery  techniques  such  as  depositions  and 
interrogations,  I explained  their  techniques  in  an  article 
of  mine  published  in  the  January  1972  issue  of  the  Pennsylvania 
Bar  Bulletin  entitled  "PUC  Rate  Cases  Minus  Discovery  Equals 
Delay" . 


It  is  also  necessary  that  more  be  done  towards 
solving  the  problem  by  switching  from  the  usual  formal  rate 
case  proceeding  to  the  rule-making  proceeding  where  broad 
general  issues  applicable  to  all  companies  rather  than  only 
one  are  considered.  A number  of  companies  would  participate 
at  one  time.  The  findings  and  conclusions  are,  therefore, 
of  general  application  to  all  companies  similarly  situated. 
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This  Commission  should  undertake  these  proceedings 
with  special  references  to  issues  such  as  the  following: 

(1)  the  allowance  of  plant  held  for  future  use  in  the  rate 
base,  (2)  how  Federal  Income  Tax  normalization  should  be 
applied  to  assure  fairness  to  the  ratepayer,  (3)  rate 
structures  with  particular  reference  to  the  cost  of  serving 
large  industrial  customers,  and  (4)  the  cost  and  rate  problems 
involved  in  serving  municipal  customers,  as  noted  above,  and 
(5)  depreciation  practices  used  by  water  companies  which 
increase  the  rate  base  and  shift  to  tomorrow's  customers 
expenses  that  are  properly  those  of  today's  customers. 

Until  these  rule-making  procedures  are  undertaken, 
each  company  will  be  required  to  litigate  the  same  or  similar 
issues  as  each  rate  case  arises.  The  time  lost  and  expense 
incurred  by  the  Commission  and  the  companies,  in  this  case 
by  case  repetition  of  the  same  issues,  is  tremendous  and 
unnecessary.  Greater  use  of  rule-making  procedures  would 
result  in  real  savings  for  consumers  who  ultimately  pay  all 
the  bills.  Furthermore,  there  would  be  a lightening  of  the 
burden  presently  carried  by  our  already  over-worked  staff  at 
a time  when  the  Commission's  budget  is  at  its  limit. 

D . Data  Processing  Can  Help 


The  full  and  effective  use  of  Data  Processing 
should  reduce  considerably  the  time  required  to  complete  a 
formal  rate  case.  Presently,  that  period  is  normally  about 
11  months.  Hopefully  this  time  period  would  be  cut  in  half 
if  some  of  the  data  processing  techniques  and  other  suggestions 
I have  made  are  carried  into  effect. 

E . Consultants  Are  Needed  In  Transportation  Matters 

The  Majority  of  the  Commission  has,  in  my  view, 
failed  to  make  sufficient  use  of  consultants  in  areas  other 
than  rates.  It  is  clear  that  there  are  substantial  benefits 
to  be  secured  from  the  use  of  these  firms.  Many  of  the 
Federal  agencies,  such  as  the  FCC  and  the  AEC,  regularly  use 
consultants  as  a matter  of  course  and  thereby  secure  expertise 
not  available  from  their  staff. 

As  previously  stated,  consultants  could  be  used 
not  only  in  rate  cases  but  in  rule-making  procedures,  particularly 
those  involving  such  complex  matters  as  Federal  Taxes.  Of 
equal  importance  is  the  role  consultants  could  play  in  other 
areas  of  regulations  such  as  transportation. 

I urged  the  Majority  to  use  consultants  to  assist 
the  Commission  in  its  Investigation  Docket  No.  171  --  the 
study  of  the  taxi  cab  situation  in  Philadelphia.  The  Majority 
refused.  Now,  after  almost  two  years  of  hearings,  and 
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lacking  an  in-depth  economic  evaluation  of  a very  complex 
transportation  issue,  we  have  no  clear  plan  on  how  to  conclude 
the  case. 

Had  the  Commission  utilized  trained  consultants, 
our  handling  of  this  case  would  have  been  expedited  and  we 
would  now  be  able  to  move  in  the  direction  of  providing 
better,  and  hopefully,  less  expensive  taxicab  service  for 
the  citizens  of  Philadelphia  and  its  environs. 

F.  Peer  Evaluation 


An  agency  with  the  responsibility  of  the  PUC  must 
be  sure  it  is  measuring  up  to  its  responsibilities. 

One  method  of  evaluation  not  used  to  date  is  that 
used  by  large  accounting  firms,  namely  peer  review. 

When  the  SEC  criticized  the  accounting  firm  of 
Touche  Ross  for  its  procedures  in  connection  with  a California 
financial  conglomerate  and  real  estate  developer  whose 
former  top  officers  were  charged  with  fraud.  Touche  Ross 
agreed  to  submit  to  a national  "peer  review"  of  its  policies 
and  procedures  by  a panel  of  fellow  CPA's  (see  Business  Week 
February  17,  1975,  Page  52). 

Through  the  National  Association  of  Regulatory 
Commissioners  (NARUC)  efforts  should  be  made  to  have  the 
best  and  most  experienced  technicians  and  lawyers  on  the 
federal  and  state  level  set  standards  and  evaluate  commission 
performance.  This  method  would,  in  addition,  tend  to  make 
attitudes  towards  regulation  less  political  and  more  professional. 

III.  WATER  COMPANY  REGULATION  NEEDS  FILTRATION 


A.  Water  Company  Rate  Structures  Discriminate  Against  Residential 
Customers  In  Favor  of  Municipalities 


The  Commission  has,  at  my  prodding,  made  some 
small  steps  towards  trying  to  determine  the  effect  on  water 
company  revenues  resulting  from  the  Commission's  failure  or 
refusal  to  require  municipalities  to  pay  their  full  and 
proper  share  of  the  expenses  of  providing  water  service  to 
them. 


There  are  several  inequities  that  result  from  this 
omission.  The  Commission  has  failed  to  order  municipalities 
to  pay  the  customiary  or  comparable  rates  charged  to  other 
customers  or  to  pay  a fair  share  of  the  increases  in  revenue 
needed  to  compensate  the  companies  for  the  cost  of  the  water 
and  facilities  for  public  fire  hydrants  and  other  public 
uses . 


6 


The  Commission  has  failed  to  insure  that  the  staff 
demand  the  necessary  substantive  evidence  of  the  quantity  of 
water  consumed  by,  and  facilities  necessary  to  serve,  political 
sub-divisions  at  public  buildings,  schools,  etc.  At  the  very 
least,  some  effort  would  seem  to  be  required  in  order  to 
determine  the  total  number  of  buildings  and  the  approximate 
number  of  persons  using  these  buildings,  but  this  is  still 
not  being  done  by  our  staff,  nor  is  it  required  by  the  Commission 
Majority.  A little  more  effort  would  permit  us  to  follow 
traditional  methods  used  by  insurance  companies  and  available 
in  regulatory  texts. 

It  was  not  until  late  in  1973  that  Commissioner 
James  McGirr  Kelly  - who  makes  a speciality  of  water  company 
matters  - saw  the  importance  of  this.  Since  then,  presumably 
because  he  was  so  inclined.  Chairman  George  Bloom  and  Commissioner 
Robert  Bloom  have  also  been  agreeable  to  requiring  that  the 
charges  to  municipalities  be  increased  in  order  that  they 
may  bear  a more  reasonable  relationship  to  the  rates  charged 
to  other  users  and  to  the  costs  of  providing  the  service. 

It  is  important  to  note,  however,  that  historically  this 
public  income  was  lost  to  the  companies  to  the  detriment  of 
other  customers. 

B.  Rates  Charged  Industrial  Customers  Require  Study 

Much  more  detailed  studies  are  needed  on  the  costs 
of  serving  industrial  customers  so  as  to  fairly  determine 
proper  charges  to  insure  that  the  utility  companies  are 
receiving  full,  fair  and  proper  compensation  for  the  facilities 
they  provide  and  the  service  rendered.  This  is  absolutely 
necessary  to  prevent  cross  subsidization  of  one  class  of 
service  by  another. 

C . The  $100,000  In  the  Budget  For  Personnel  To  Assist  Small 
Water  Companies  Secure  Rate  Increases  is  Unfair  to  Other 
Utilities,  the  Consumers  and  Is  Illegal. 

It  is  well  known  that  all  utilities  and  their 
counsel,  both  in  the  transportation  and  non-transportation 
fields  have  been  very  worried  over  the  problem  of  regulatory 
lag.  Rate  cases  should  not  require  almost  a year  to  decide. 
Utilities  have  the  same  rights  as  other  segments  of  the 
public.  These  rights  include  prompt  consideration  of  their 
applications  for  rate  increases. 

Larger  utilities  are  further  deprived  of  prompt 
attention  to  their  cases  because  of  the  insistence  of  the 
Majority  in  preserving  a special  $100,000  annual  fund  to 
assist  small  water  companies  in  filing  for  rate  increases. 

This,  in  a major  sense,  appears  to  be  the  result  of  a 
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particular  interest  shown  in  water  companies  by  Commissioner 
James  McGirr  Kelly,  Chairman  of  the  NARUC*  Water  Committee. 
Chairman  Bloom  also  bragged  about  this  benefit  to  the  water 
companies  in  a recent  speech  in  Florida  before  the  NARUC 
School  for  Regulation  of  Water  Companies. 

I have  vigorously,  but  vainly,  sought  to  end  this 
discriminatory  use  of  our  budget.  It  is  not  only  unfair  to 
the  rate-payers,  who  have  no  similar  fund  for  their  assistance 
to  contest  rate  increases,  but  it  also  hurts  the  availability 
of  the  personnel  needed  for  our  other  regulatory  responsibilities. 

No  company  small  or  large  should  be  neglected,  but 
this  CoMnission  is  not  intended  to  be  a substitute  for  a 
utility's  lawyers  and  accountants.  All  of  these  small 
companies  manage  to  file  federal,  state  and  local  tax  returns 
without  governmental  assistance.  Our  informational  needs 
are  no  stricter.  Small  truckers,  bus  and  taxicab  companies 
manage  to  do  it,  so  too  should  water  companies. 

There  is  no  provision  for  it  in  the  Public  Utility 
Law.  On  the  plain  grounds  of  fairness  it  should  be  stopped. 

May  the  time  not  be  distant  when  PUC  Commissioners 
invited  to  speak  before  utility  groups  can  say,  in  substance  — 

"We  are  your  friends,  not  because  of  what  we  do  for  some  of 
you,  but  because  we  are  fair  to  all.  Better  regulation, 
that  is,  regulation  fair  to  all,  engenders  respect  for  the 
law,  respect  for  the  regulatory  system,  and  customer  acceptance 
of  the  fairness  of  your  rates," 

Commissioner  Denenberg  has  had  occasion  to  refer 
to  this  philosophy  in  many  of  his  remarks  and  I am  sure  he 
concurs  with  me  in  this. 

IV.  A CATALOG  OF  GENERAL  ERRORS  AND  OMISSIONS 


A.  Economic  Studies  and  Planning  Are  Lacking 

The  P.U.Ce  has  a bureau  which  is  entitled  "Bureau 
of  Rates  and  Research".  Notwithstanding  this  impressive 
title  there  is,  to  my  knowledge,  little  or  no  research  done 
by  it.  If  it  is  done,  the  results  thereof  have  not  been 
presented  to  the  Commissioners.  It  does  not  present,  nor 
does  it  analyze,  current  economic  data  and  statistics,  and  it 
submits  no  plans  for  improving  our  public  services. 

A computerized  study  of  depreciation  has  presumably 
been  underway  for  years;  but,  in  my  three  years  with  this 
Commission,  I have  yet  to  see  a report  on  its  progress. 


* National  Association  of  Regulatory  Utility  Commissioners 
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The  effect  of  these  deficiencies  has  been  reflected 
in  the  Commission's  inability  to  respond  affirmatively  and 
constructively  to  today's  problems.  The  Commission  has,  I 
believe,  failed  to  assist  utilities  in  arriving  at  solutions 
to  the  extraordinary  problems  which  they  now  face.  It 
resigns  itself  merely  to  granting  increases  and  providing 
itself  phychological  support  by  Chairman  Bloom  frightening 
the  public.*/ 


V Following  excerpt  from  the  now  famous  (or  infamous)  "lights 
out"  speech  of  Chairman  George  I.  Bloom  to  the  Pennsylvania 
Electric  .^association  on  or  about  September  21,  1974. 

The  reader  can  judge  for  himself  whether  it  served  the 
public  interest. 

"I  wish  It  were  possible  for  me  to  work  just  two 
miracles.  If  I could,  I would  give  one  to  man: 

'Stop  all  electrical  service  for  forty-eight  (48) 
hours';  and  after  the  forty-eight  hours  have 
passed  my  second  command  would  be:  'Put  everyone 

and  everything  back  where  they  were  forty-eight 
hours  ago  before  I worked  my  first  miracle'. 

" In  that  48-hour  interim,  no  household  appliance 
would  operate;  no  lights  would  go  on;  every  office 
and  every  industry  would  shut-down;  x-ray  and 
anesthesia  machines  in  hospitals  would  cease  to 
function.  There  would  be  no  television  transmission. 

There  would  be  no  newspapers.  Frozen  foods  would 
thaw  and  become  garbage.  Patrons  of  water  utilities 
dependent  on  pumping  would  have  no  water. 

"For  those  48  hours  we  would  experience  a real  hell 
on  earth.  Of  course,  my  second  command  would  undo 
all  of  the  harm,  but  that  48  hours  would  bring 
misery  to  everyone.  Why  would  I do  such  a thing? 

A father  once  gave  his  young  son  a good  whipping 
and  then  said:  'Son,  that  was  for  nothing.  Now 

you  know  what  it  will  be  like  if  you  misbehave,' 

I would  bring  the  public  to  a realization  of  how 
vital  electricity  is  to  our  way  of  life;  then  I 
would  undo  the  harm.  Unless  the  public  is  brought 
to  that  realization,  the  harm  will  be  done  not  by 
a miracle  but  by  the  slow  and  equally  deadly 
strangulation  of  the  supply  of  money  which  the 
utilities  must  have  to  survive.  If  the  harm  comes 
about  in  that  way  it  can  never  be  undone." 
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Economic  planning  by  this  Commission  is  sorely 
needed  to  solve  a large  variety  of  problems  including  taxi 
service,  natural  gas  shortages  and  the  ever-increasing  price 
of  electricity  and  the  fuel  required  to  produce  it.  It  is 
needed  to  help  guide  large  electric  companies  through  the 
engulfing  financial  difficulties  which  they  face  because  of 
energy  fuel  costs,  environmental  regulations  and  the  economy 
in  general. 

This  Commission  needs  independent  economic  advice, 
but  it  employs  no  professional  economists  as  such,  and  has 
no  section  of  any  bureau  devoted  to  a study  of  current 
economic  problems . We  need  expert  assistance  in  the  field 
of  economic  forecasting  measurement  and  statistics  generally. 

The  failure  to  provide  expert  independent  analysis 
works  against  the  best  interests  of  the  public  and  the 
utilities.  Like  the  rest  of  the  public.  Commissioners  are 
forced  necessarily  to  study  whatever  general  publications  on 
the  economy  that  are  available.  This  is  not  sufficient. 
General  study  by  generalists,  neither  based  on  nor  directed 
towards  objective  data  and  rational  techniques,  can  only 
result  in  ineffective  regulation. 

We  must  hire  more  personnel  to  work  in  these 

areas . 


A particularly  harmful  example  of  the  failure  to 
plan  is  the  basic  lack  of  data.  The  Coirunission  maintains  no 
statistical  or  economics  division  as  does  the  New  York 
Public  Service  Commission  and  the  Federal  Power  Commission. 
Part  of  this  is  due  to  lack  of  sufficient  funds.  We  are 
therefore  forced  to  wait,  hopefully  for  the  results  of 
studies  by  other  government  and  private  bodies.  Our  staff 
does  not  report  on  these  studies  and  we  must  therefore  be 
guided,  in  large  measure,  by  trade  journals  and  newspaper 
business  section  reports.  Many  of  these  are  inadvertently 
misleading  while  others  are  published  by  special  interest 
advocates  and  lobbyists  who  do  not,  and  who  are  not  required 
to,  disclose  for  whom  they  work. 

The  FPC  makes  annual  surveys  of  costs  in  the  field 
of  electric  prices.  However,  such  a study  is  immensely 
complex  and  must  be  done  on  a nationwide  basis.  Thus,  those 
figures  are  not  normally  available  for  at  least  a year  or 
two  later  and  are,  of  course,  insufficient  for  our  immediate 
needs  in  deciding  current  cases. 
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The  amount  of  economic  data  available  in  this 
country  is  tremendous.  It  is  naturally  impossible  for  each 
Commissioner  to  review  all  of  it,  whether  made  available  by 
the  federal  and  state  governments,  private  industry,  various 
foundations  or  other  academic  entities.  A failure  to  provide 
for  this  type  of  input  prevents  Commissioners  from  doing 
their  jobs  in  a completely  informed  manner.  It  keeps  the 
Commissioners  from  having  available  the  same  information 
which  is  available  to  the  executives  of  the  utilities. 

Thus,  when  a dialogue  is  needed,  the  Commission  and  the 
utilities  operate  on  different  levels,  having  different 
sources  of  information  and,  worst  of  all,  with  the  Commission 
lacking  the  data  sorely  needed  for  fair  and  intelligent 
decisions . 


In  perhaps  the  most  important  area  of  concern,  no 
effort  has  been  made  to  determine  the  long  term  effect  of 
Pennsylvanians  "fair  value"  pricing  methods  on  inflation 
generally  and  on  the  economic  conditions  of  this  State. 

Now,  when  President  Gerald  Ford  has  termed  inflation  "Public 
Enemy  NOo  1",  it  is  difficult,  if  not  impossible,  to  understand 
why  the  present  Majority  of  this  Commission  and  the  Bureau 
of  Rates  and  Research  continue  to  value  certain  old  utility 
plants  as  high  as  200%  of  their  original  cost  while  at  the 
same  time  inflating  the  rates  of  return  applicable  thereto. 

Fairness  is  not  necessarily  only  "counting"  dollars 
and  assigning  rates. V The  mechanical  inflation  of  values 
works  against  the  interests  of  the  efficient  utility  that 
may  be  keeping  its  plant  modern  and  up-to-date.  Yet,  under 
the  fair  value  system,  very  old  plants  receive  more  favorable 
treatment. 

B.  Electronic  Data  Processing 


Closely  related  to  the  problems  of  economic  planning 
is  the  failure  of  the  Commission  to  proceed  promptly  with 
maximum  efforts  in  the  field  of  automatic  data  processing,—/ 

I voiced  my  concern  in  this  area  on  the  day  I took  office. 


V See  my  2 opinions  in  the  case  of  Pa.P.U.C.  v.  Pa.  Gas  and 
Water  Pa,  P.U.C.  R.I.D.  #72. 

\/  The  Internal  Revenue  Service  has  used  electronic  data 
processing  equipment  to  process  corporate  tax  returns 
since  January,  1963. 

The  Pennsylvania  Department  of  Revenue  has  electronically 
processed  Corporate  Tax  Returns  for  a number  of  years; 
while  the  Commission  on  Charitable  Organizations  has 
already  completed  conversion  to  electronic  data  processing 
of  financial  information. 
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November  9,  1971 e Though  the  Commission  employs  one  person 
in  the  Secretary's  office  who  is  learned  in  this  field,  it 
has  taken  three  years  for  the  Commission  to  formally  take 
steps  in  this  direction  by  hiring  a consulting  firm,  Arthur 
Young  and  Company,  to  make  a "feasibility"  study. 

Other  Commissions  and  almost  all  large  utility 
companies  have  used  it  for  many  years*  The  Commission's 
failure  to  promptly  adopt  data  processing  techniques  has 
delayed  the  work  of  this  Commission  in  handling  rate  cases 
and  has  hampered  it  in  keeping  current  on  the  operating  data 
being  received  from  the  utilities o 

There  are  instances  where  this  Commission  considered 
cases  involving  companies  who  sought  rate  increases  based 
on  test  years  ending  in  1972,  and  then  decided  these  cases 
in  1974  without  having  the  1973  data  made  available  to  the 
Commission,  even  though  the  1973  data  was  already  filed  with 
the  Commission  in  the  company's  annual  reports*  At  the  very 
least,  the  Commissioners  should  have  been  given  summaries  of 
the  1973  data  for  a more  up-to-date  picture  and  a more 
intelligent  appraisal* 

Too  much  of  this  Commission's  work  is  done  in  the 
dark*  We  suffer  a form  of  "gaposis"  with  decisions  based  on 
stale  data  that  could  easily  be  updated,  and  hopefully  will 
be,  by  modern  reporting  methods* 

The  Majority's  insistence  on  using  $100,000 
of  the  budget  to  assist  small  water  companies  in  receiving 
rate  increases  discriminates  against  other  small  companies, 
primarily  small  truckers  and  taxicab  owners.  Though  I have 
spoken  against  the  policy,  it  should  be  done  on  a non- 
discr iminatory  basis  if  the  Majority  insists  on  the  practice. 

To  a substantial  extent.  Chairman  Bloom  and  the 
Majority  m.ay  have  misled  the  utilities  of  this  state  to 
expect  that  they  will  consistently  and  regularly  receive 
more*  Therefore,  they  may  well  be  spending  more  than  they 
reasonably  should,  lulled  into  a false  state  of  economics 
and  belief  that  there  is  no  expense  regardless  of  amount  on 
which  they  cannot  ultimately  make  a complete  and  profitable 
recovery*  This  has  the  effect  of  adding  to  inflation  and  to 
enticing  the  utility  companies  to  financial  programs  which, 
at  a time  of  overall  credit  and  money  shortage,  must  eventually 
hurt  not  only  the  individual  but  utilities  as  a group. 

C . Inflation's  Impact  Can  Be  Softened 

If  we  assume  that  inflation  forces  rate  increases 
at  about  the  annual  rate  of  7%,  in  a three  year-period  rates 
will  increase  nearly  21%.  I believe  it  would  be  preferable 
if  the  rate  increase,  if  just  and  reasonable,  were  to  become 
effective  on  an  annual  basis  of  7%  per  year  for  each  of  the 
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three  years  rather  than  have  a 21%  increase  or  more  every 
third  year.  Reasonable  increases  can  be  planned  for  if  they 
are  foreseen  on  an  annual  basis.  Businessmen  and  residential 
consumers  could  budget  more  intelligently  and  would  thereby 
be  better  able  to  handle  annual  increases. 

Whopping  increases  that’ have,  to  date,  ranged  from 
50  to  100%  have  obviously  caused  havoc  for  all  concerned. 

One  possible  approach  now  under  study  in  New  Jersey, 
is  the  comprehensive  adjustment  clause. _^/  I cannot,  as  yet, 
completely  subscribe  to  their  proposal,  but  I do  believe  the 
issue  should  be  given  careful  study. 

D.  The  Failure  To  Publish  Up-To-Date  Rules  and  Regulations 


The  Pennsylvania  Public  Utility  Commission  is 
probably  the  largest  and  most  important  regulatory  agency  in 
the  Commonwealth  of  Pennsylvania.  However,  it  alone  among 
all  the  others  has  failed  to  publish  in  the  Pennsylvania 
Code  its  rules  and  regulations.  Necessarily,  this  works  a 
hardship  on  all  members  of  the  bar,  not  only  those  representing 
consumers  but  those  who  represent  utilities  as  well. 

Of  particular  interest,  and  a serious  problem 
under  the  law,  is  the  effect  in  the  field  of  transportation 
of  issuing  special  permissions  for  common  carrier  and  contract 
carrier  authority.  The  granting  of  special  permission 
certificates  or  rights  is  permissible  only  under  the  contract 
carrier  provisions  of  the  Public  Utility  Law  and  not  with 
regard  to  common  carriers.  An  inexperienced  lawyer  for  a 
motor  common  carrier  probably  does  not  know  that  these 
special  permissions  are  granted.  Over  the  years,  the  failure 
to  publicize  customery  procedures  such  as  this  has  been  a 
barrier  to  increased  service  by  smaller  carriers. 

E.  Chairman  Bloom  and  the  NARUC 


I think  it  important  that  consideration  be  given 
to  the  role  played  by  this  Commission,  and  particularly  its 
Chairman,  in  the  activities  of  the  National  Association  of 
Regulatory  Utility  Commissioners  (NARUC) . 

So  far  as  I have  been  able  to  tell,  none  of  the 
positions  he  has  taken  before,  by  and  through  the  NARUC,  have 
been  the  result  of  any  formal  action  or  determination  on  the 
part  of  this  Commission  as  a whole.  Instead  they  have  been 
solely  and  exclusively  the  activities,  interests,  desires, 
goals  and  objectives  of  Chairman  George  I.  Bloom. 


Re  adjustment  clause  in  telephone  rate  schedules,  3 PUR 
4th  298,  which  I discussed  in  my  NARUC  speech  of  December 
1974  (see  the  section  on  my  participation  in  NARUC) . 
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I have  previously  indicated  clearly  my  belief  that 
his  activities  v;ith  regard  to  the  national  organization, 
which  does  not  operate  in  a democratic  manner,*  have  worked 
against  the  interest  of  the  ratepayers.  Nor  does  it  necessarily 
follow  that  the  results  have  generally  been  to  the  particular 
benefit  or  interest  of  Pennsylvania's  own  utilities. 

In  calling  attention  to  a number  of  serious  errors 
and  omissions  in  NARUC ' s regulatory  role,  I am  forced  to 
relate  Chairman  Bloom  to  them  because  of  his  domination  of 
that  organization.  Furthermore,  I can  speak  only  of  Mr.  Bloom 
since  he  has  taken  unto  himself  the  sole  and  exclusive  power 
of  acting  through  NARUC,  as  one  of  its  past  presidents,  a 
member  of  its  autocratic  Executive  Board  and  head  of  its  so- 
called  "Communications  Committee" . It  is  virtually  impossible 
for  any  commissioner  to  know  what  Chairman  Bloom  is  up  to  in 
his  NARUC  dealings  and  through  it  with  the  Federal  Energy 
Administration  or  Congress.  I learn  about  them  in  part  by 
reading  the  organization's  bulletin  but,  of  course,  that  is 
after  the  fact.  Since  these  activities  are  paid  for  by  the 
ratepayers,  it  is  not  only  appropriate  but,  I believe, 
necessary  that  all  such  activities  be  reported  to  this 
commission  and  the  public. 

This  type  of  activity  is  more  appropriate  to  the 
operations  of  the  CIA  than  to  a public  regulatory  body. 

Following  are  some  examples  of  what  I mean: 

1.  Chairman  Bloom  has  led  the  fight  in  Congress 
against  a federally  financed  consumer  advocate  and  in 
Pennsylvania  against  the  creation  of  the  office  of  consumer 
advocate  unless  it  would  have  a fish  cake  budget.  This  has 
prevented  the  proper  representation  of  consumers  before  the 
Commission.  With  rare  exception,  what  consumer  representation 
there  is  has  been  provided  by  inexperienced  persons,  resulting 
in  the  tendency  to  delay  hearings.  This  works  detrimentally 
to  the  consumer  and  to  proper  operation  of  the  Commission. 

2.  The  extensive  amount  of  time  involved  in 
opposing  fair  consumer  representation  has  diverted  his 
attention  from  the  specific  problems  related  to  the  operations 
of  this  Commission  and  the  utilities. 

3.  Because  he  has  acted  in  an  individual  non- 
representative capacity,  certain  results  have  followed  which 
have  not  necessarily  been  to  the  benefit  of  the  utilities. 

Many  of  these  are  reflected  in  adverse  public  reaction 
against  the  utilities  themselves.  One  example  of  this  would 
be.  his  support  for  the  exemption  of  public  utilities  from 


* At  the  December  1974  NARUC  Convention  I proposed  a resolution 
that  would  change  the  present  method  of  appointing  the 
executive  committee  by  requiring  regional  representation 
by  election.  An  Ad  Hoc  Committee  has  been  formed  to  study 
the  resolution. 
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price  control..  Coincident  to  this  was  the  failure  and 
refusal  of  the  Commission  itself,  ether  than  through  the  use 
of  certain  formalistic  language,  to  really  consider  price 
control  aspects.  The  net  effect  was  a loss  of  confidence  by 
the  public  in  both  the  Comn'>ission  and  the  utilities  themselves. 

$ 

4 3 None  of  the  activities  of  Chairman  Bloom  with 
regard  to  the  NARUC  have,  in  fact,  resulted  in  any  real 
benefits  in  helping , to  solve  the  problems  of  utilities. 

True,  he  not  only  vitas  the  highest  possible  rates  but  goes 
about  the  country  at  customer  expense  urging  even  higher  rates 
and  more  and  more  construction  which  is  driving  coiripanies 
deeper  and  deeper  into  financial  difficulty, 

5e  No  action  has  been  taken  to  encourage  the 
adoption  of  federal  legislation  which  would  provide  either 
federal  insurance  or  guarantees  of  investor-owned  electric 
utility  securities  or  any  other  program  to  reduce  the  cost 
of  capital  and  thereby  lower  rates, 

6.  No  effort  has  been  made  to  determine  the  long 
term  influence  or  impact  of  Pennsylvania's  fair  value  pricing 
techniques  on  inflation  and  the  overall  economic  conditions 
of  the  state, 

7.  There  has  been  a failure  on  the  part  of  NARUC 
and  the  Chairman  to  take  any  action  toward  Federal  government 
monetary  policies  to  insure  greater  availability  of  funds  on 
the  capital  markets  for  the  capital  needs  of  the  companies. 

8.  Neither  the  Chairman  nor  the  NARUC  have  moved 
to  have  federal  fuel  regulations  changed  to  insure  issuance 
of  Federal  Energy  Adm.inistratlon  regulations  requiring 
domestic  oil  companies  to  increase  their  production  of 
residual  fuel  oil  to  lower  fuel  oil  prices  and  to  establish 
a system  that  would  allocate  more  low  cost  domestic  oil  to 
Pennsylvania  utilities, 

F . My  work  at  NARUC 

At  the  December  1974  NARUC  Convention  in  San  Diego, 

I had  the  opportunity  to  address  NARUC  members  on  new  techniques 
in  rate  making.  My  speech  concerned  principally  the  problems 
associated  with  the  use  of  automatic  adjustment  clauses  in 
rate  making,  I,  as  others,  urged  that  regulators  more 
thoroughly  study  and  reconsider  such  methods  as  well  as  the 
feasibility  of  using  newer  and  more  cost-related  techniques  — 
such  as  peak- load  pricing  and  time-of-day  metering  to 
promote  greater  efficiency,  conservation  and  xe^^en  the  need 
for  capital  construction. 

Unlike  the  anti-consumer  response  that  the  Chairman 
seems  to  evoke  from  NARUC  (as  in  their  program  for  the 
deregulation  of  natural  gas) , I found  many  members  to  be 
extremely  interested  in  improving  regulatory  operation  and 
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wanting  to  learn  how  to  do  a better  This  constructive 

professionalism  of  many  of  the  other  state  commissions  makes 
me  wish  we  could  begin  a program  of  staff  exchanges^  so  that 
those  members  of  our  staff#  whose  senses  have  not  yet  been 
deadened  and  who  still  care  about  the  quality  of  their  work# 
could  get  the  benefit  of  learning  under  regulators  who  understand 
their  sense  of  duty,.  The  experience  gained  would  help  to 
save  them  from  later  losing  their  insight  into  the  regulatory 
role  and#  hopefully#  begin  to  change  the  character  of  this 
Comroissiono 

I also  found  some  support  for  my  resolution  to 
change  the  method  of  representation  in  the  Executive  Committee. 
The  resolution  would  limit  the  number  of  appointments  that 
could  be  made  by  the  President  of  the  Committee  by  requiring 
geographical  representation  based  on  area  population.  These 
representatives  would  be  elected  by  the  regional  committees# 
while  others  would  be  elected  on  an  at-large  basis  at  the 
convention o The  resolution  was  set  for  further  study  and  an 
Ad  Hoc  committee  created. 

G . Staff  Vacancies  Can  and  Must  Be  Filled:  Decentralization 

Will  Help 

Many  of  the  difficulties  and  delays  encountered  by 
utilities  and  rate  pavers  which  lead  to  "regulatory  lag" 
result  from  the  fact  that  the  present  Majority  is  doing  too 
little#  too  late  to  fill  vacancies.  There  are  regularly  over 
50  vacant  positions  of  which  about  40%  are  in  the  Bureau  of 
Rates  and  Research.  This  situation  prevents  a complete 
staff  from  being  ready  and  able  to  handle  the  unprecedented 
volume  of  rate  and  service  cases  presently  in  progress. 

In  my  prior  reports  I have  alluded  to  the  inherent 
impediments  to  employment  caused  by  the  Majority's  refusal 
to  remove  past  employment  with  a public  utility  as  a requirement. 
This  must  be  stopped. 

I have  proposed  a "Decentralization  Plan"  which 
hopefully  will  go  a long  way  towards  making  employment  with 
this  Commission  more  appealing ~ People  generally  prefer  to 
work  in  their  home  areas#  especially  when  they  are  accustomed 
to  the  many  benefits  of  a large  and  modern  metropolis  such 
as  Philadelphia  or  Pittsburgh. 

Archaic  and  restrictive  requirements  limiting 
employment  only  to  those  who  have  actually  worked  for  utility 
companies  should  be  abolished  to  permit  younger  persons  to 
enter  the  service.  Though  they  may  lack  experience#  they 
may  nonetheless  have  outstanding  qualifications  which  this 
Commission  needs  badly. 
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Notwithstanding  the  requirements  in  other  areas, 
attorneys-examiner s are  continually  hired  by  the  Majority 
without  regard  to  whether  they  have  any  regulatory  experience 
at  all.  In  fact,  the  last  three  appointments  had  neither 
experience  nor  special  training  in  the  field  of  transportation 
or  utilities.  The  requirements  of  establishing  a Civil 
Service  Examination  or  maintaining  a waiting  list  for  the 
current  examiners  have  been  ignored,  though  required  by  law. 

The  Civil  Service  Commission  also  must  share  in  the  respon- 
sibility for  this  situation.  But  more  than  that,  this 
process  inhibits  opportunities  for  lawyers  presently  working 
for  the  Commission  who  have  had  a number  of  years  of  experience, 
who  have  had  special  courses  of  instruction  in  the  field, 
and  who  should  be  recognized  by  promotion  to  positions  of 
increased  responsibility. 

H.  Closer  PUC  Regulation  Of  Securities  Should  Follow  Completion 
Of  the  Investigation  Of  Energy  Needs 


This  Commission  has  failed  to  use  its  full  power 
to  regulate  the  issuance  of  securities  and  to  assist  the 
utilities  in  better  capital  planning.  It  has  failed  to 
press  for  reasoned  restraint  in  company  outlays,  particularly 
during  current  extreme  inflationary  conditions. 

A consideration  of  this  subject  requires  the 
completion  of  Investigation  Docket  No.  138  which  is  concerned 
with  the  extent  to  which  electrical  generating  facilities 
are  required  to  meet  the  energy  needs  of  Pennsylvania.  This 
proceeding  has  been  neglected  and  so  have  the  problems. 

True,  individual  companies  work  constantly,  and  well,  at 
individual  solutions.  The  responsibility  of  the  Commission, 
however,  differs  and  exceeds  that  of  individual  companies. 

It  can  only  be  fully  met  by  the  completion  of  I.D.  138  and  a 
fresh  consideration  of  the  parameters  of  Commission  respon- 
sibilities through  regulation  of  securities. 

Nuclear  Safety  Is  Not  Our  Responsibility 


Unlike  Commissioner  Denenberg,  I do  not  believe 
this  Commission  has  any  power  whatsoever  to  regulate  the 
construction  of  nuclear  reactor  generator  plants.  All 
aspects  of  this  regulation  have  been  superseded  by  federal 
legislation  which  has  been  found  constitutional  by  the  , , 

U.S.  Supreme  Court  in  a case  brought  by  the  State  of  Minnesota.— 

I share  his  concern  for  the  environment  but  I know  of  no 
body  of  substantial  probative  data  to  support  the  conclusion 
that  nuclear  plants  represent  a risk  of  any  cognizable 
dimension.  I am  continuing  to  study  the  matter. 

1/  320  F Supp  172.  Case  447  F 2d  1143  (order).  92  S Ct  1307. 
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V. 


RATE  CASE  PROCEDURES  NEED  REVISION 


A.  Hearing  Counsel 


In  my  view,  a major  defect  in  Commission  procedures 
is  the  failure  of  Commission  staff  to  carry  out  its  full 
responsibility  under  one  lawyer  from  the  office  of  counsel. 
The  effect  of  this  omission  is  that  cases  proceed  piecemeal 
with  a division  of  responsibility.  The  cases  are  more  like 
jigsaw  puzzles  than  orderly  procedures.  All  materials  are 
put  into  piles  (some  neat,  some  not)  till  the  Director  of 
the  Bureau  of  Rates  and  Research  is  able  or  willing  to  have 
all  the  pieces  put  in  place  for  a draft  order.  It  is  not  my 
view  that  the  Director  of  the  Bureau  of  Rates  and  Research 
should  be  stripped  of  responsibility.  On  the  contrary,  he 
should  work  in  conjunction  with  Counsel  to  provide  the  so- 
to-speak  "ammunition". 

This  has  not  occurred  heretofore  because  it  has 
been  the  Rates  and  Research  Director  and  not  the  Majority 
who  makes  the  decisions  in  most  cases. 

B .  Removing  Functional  Confusion 


The  effect  of  this  is  to  confuse  the  function  of 
the  staff  in  violation  of  due  process,  and  thus,  in  violation 
of  the  public  interest  we,  as  Commissioners,  are  bound  to 
protect. 


When  one  acts  as  a judge,  jury  and  party  there  is 
necessarily  a diminution  of  function  in  one  or  more  of  these 
areas,  no  matter  hov/  experienced  or  accomplished  the  individual 
may  be . 


This  principle  is  so  basic  one  should  not  have  to 
argue  its  merits.  It  is  followed  in  virtually  every  law 
court  in  the  world  and  every  federal  regulatory  agency  and 
those  of  the  larger  states. 

C .  Accountants  and  Engineers  Should  Not  Direct  Cases 


Were  responsibility  for  the  prosecution  of  a rate 
case  investigation  given  to  counsel,  I believe  the  proceedings 
would  be  speeded  up  for  the  benefit  of  all  concerned. 

Certainly  complete  cooperation  of  all  staff  personnel  is 
vital.  The  present  attitude  of  certain  members  of  the 
Bureau  of  Rates  and  Research  that  they  know  "better"  and 
"more"  regulatory  law  than  counsel  must  be  put  to  rest.  It 
can  be,  not  by  changing  entrenched  attitudes  that  have 
existed  for  probably  ten  or  twenty  years,  but  by  the  Commission 
demanding  that  specific  duties  and  responsibilities  be 
assigned.  This  duty  the  Majority  has  abdicated  and  the 
result  is  that  it  now  takes  almost  a year,  on  the  average, 
to  complete  a rate  case. 
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D .  Contracts  For  Experienced  Counsel 


One  of  the  most  serious  conditions  from  which 
Commission  procedure  suffers  is  the  lack  of  experienced  rate 
case  counsel  to  handle  major  cases.  Such  cases  should  not 
be  considered  as  a school  for  learning  for  inexperienced 
lawyers  since  there  is  too  much  at  stake.  The  failure  of 
the  Majority  to  take  that  into  account  has  caused  serious 
delays  in  rate  cases. 

Skilled  counsel  many  times  can  quickly  develop 
facts  which  less  experienced  counsel  may  take  days  to 
discover.  Sometimes  it's  all  in  knowing  where  to  look. 

Counsel  of  the  stature  and  experience  necessary 
for  this  function  are  few  and  adjustments  in  working  arrange- 
ments and  salaries  must  be  made  to  solve  this  problem.  One 
method  that  must  be  considered  is  through  the  use  of  individual 
contracts  with  attorneys  for  particular  cases.  Such  an 
attorney  might,  as  in  other  states,  be  designated  by  the 
Governor  or  the  Attorney  General. 

This  suggestion  is  necessary  since  legislatively 
little  or  no  action  has  been  taken  to  solve  the  problem  of 
the  Consumer  Advocate. 

E .  Discovery  Techniques  Should  Be  Used 


In  my  Pennsylvania  Bar  Quarterly  article  of 
January  1972,  I discussed  prehearing  discovery  techniques 
that  should  be  followed  in  an  effort  to  reduce  the  lag.  To 
date  little  or  nothing  has  been  done  in  these  areas  and  for 
the  most  part  it  is  the  utility  companies  who  are  paying  the 
price  caused  by  the  delays. 

F .  Examiners  Powers  Must  Be  Expanded 


Rate  proceedings  are  further  delayed  because  the 
Commission  does  not  give  authority  to  examiners  to  take  full 
charge  of  the  cases  before  them.  Many  times  different 
examiners  will  sit  on  the  same  case.  This  causes  particular 
difficulty  for  the  examiners  and  counsel  where  evidentiary 
issues  arise  concerning  extremely  long  and  complicated 
exhibits . 


Special  interest  must  be  paid  by  the  Rules 
Study  Committee  (created  by  the  Commission  in  1974)  to 
the  problems  of  examiners  (technically  'attorney-examiners'). 
There  is  no  arrangement  presently  for  examiners  to  be 
in  direct  communication  with  counsel  on  matters  where 
they  require  legal  advice.  Their  operations  are  governed 
and  the  standings  evaluated  and  salaries  determined  almost 
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entirely  by  the  Secretary,  who  is  not  an  attorney  and  whose 
only  experience  I have  been  able  to  discover  is,  to  say  the 
least,  limited. 

Yet  the  Majority  of  the  Commission  allows  him  to 
have  total  control  over  operations  of  examiners  and  even 
grade  their  ability. 

G.  Hearings  Should  Be  Day  To  Day 


Regulatory  lag  can  be  diminished  also  if  cases 
were,  like  their  common  law  counterparts,  heard  on  a regular 
day-to-day  basis  until  concluded,  rather  than  two  days  per 
week  every  other  week  as  is  now  being  done.  If  there  is  not 
sufficient  staff  for  this  then  we  must  (1)  fill  the  vacancies, 

(2)  assign  fewer  personnel  to  each  case  and/or  (3)  attempt 
legislative  leave  to  secure  a higher  budget  or  relieve  the 
Commission  of  responsibilities  in  certain  fields  such  as 
transportation  so  that  the  Commission  can  concentrate  on  its 
rate  making  responsibilities. 

H . Dissemiination  of  Staff  Reports 

With  the  recent  exception  in  the  Philadelphia 
Electric  Company  rate  investigation  at  R.I.D.  129,  in 
January  1975,  the  Commission  has  consistently  refused  to 
allow  staff  recommendations  to  be  divulged. 

It  is  my  view  that  they  should  be  made  public 
since  they  are  not  confidential  analyses  prepared  under  the 
supervision  of  a commissioner  but  constitute  the  position  of 
one  party,  the  Commission  staff. 

These  staff  positions  at  times  unfairly  work 
against  the  interests  of  the  ratepayers  (when  they  accept 
virtually  "whole-hog"  the  positions  of  the  utility  seeking  a 
rate  increase) . They  may  also  work  unfairly  against  the 
interests  of  the  utility,  (this  occurs  when  the  staff  report 
is  deficient  or  incorrect  in  setting  forth  the  company's 
position)  and/or  where  a member  of  the  staff  is  unable  to 
explain  a complex  company  calculation. 

If  there  was  complete  disclosure  the  lack  of 
fairness  would  disappear. 

Not  all  staff  reports  should  be  made  public.  For 
example,  reports  of  informal  investigations  that  may  relate 
to . enforcement  or  possible  criminality  should  remain  confidential 
to  the  Commission  and  not  be  made  public  unless  and  until 
there  is  a public  hearing  or  meeting. 
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This  Commission  presently  employs  an  enforcement 
officer,  attached  to  the  Secretary's  Bureau,  who  reports  to 
no  one  except  the  Majority.  This  practice  should  cease.  No 
acts  or  duties  of  any  employee  should  be  kept  secret  from 
any  commissioner. 

Another  example  of  confidential  memoranda  that 
should  be  permissible  is  that  of  law  clerks  and  administrative 
assistants  of  a commissioner.  It  would  be  virtually  impossible 
for  a commissioner  to  properly  and  efficiently  do  his  work 
if  this  were  not  allowed.  Though  this  work  is  confidential 
it  ultimately  comes  to  light  in  official  opinions  issued  by 
the  commissioner. 

It  has  been  the  tradition  of  this  Commission  that 
the  work  of  analysis,  research  and  preliminary  drafting  should 
be  done  by  the  various  bureaus.  This  should  be  changed. 

The  commissioners,  their  individual  and  collective  staffs 
should,  in  most  part,  prepare  the  Commission  opinions  while 
the  staff  concerns  itself  more  with  a public  interest  role, 
the  representation  of  unrepresented  parties,  special  studies 
and  representation  before  federal  agencies  whose  actions 
have  an  impact  on  our  work. 

I . Rate  Structures  Are  Being  Ignored 


In  view  of  all  the  foregoing,  where  issues  presented 
to  the  Commission  are  very  complex,  major  reforms  on  behalf 
of  both  the  consumer  and  utility  are  necessary  for  their 
prompt  consideration  and  disposition. 

Specifically,  the  Commission  has  for  too  long 
concerned  itself  with  solely  determining  the  total  profit  or 
return  due  the  company,  and  has  spent  too  little  time  with 
regard  to  the  issue  of  rate  structure.  Some  of  these 
matters  were  touched  upon  in  the  I.D.  138  proceeding  - 
"Investigation  on  Commission's  Own  Motion  For  the  Need  of 
Electrical  Generation  and  Transmission  Facilities  During  the 
Next  Decade."  Evidence  was  received  on  this  matter  two 
years  ago,  yet  no  definitive  action  has  been  taken  nor  is 
the  Majority  disposed  to  continue  this  vitally  important 
study  in  a meaningful  way. 

The  aspect  of  rate  making  which  has  the  greatest 
impact  on  various  consumer  classes  is  that  of  rate  structure. 

The  determinations  as  to  what  portion  of  the  ratepaying 

community  should  bear  what  portion  of  the  costs  represents 

the  major  problem  facing  the  utilities  today.  Unless  rates 

can  be  structured  so  as  to  be  cost  related  and  non-discr iminatory , 

in  the  long  term,  the  ratepayers  as  well  as  the  utilities 

will  suffer. 


21 


The  utilities  have  recently  taken  a position  that 
a larger  portion  of  their  revenues  should  be  paid  by  industrial 
customers.  Because  these  large  industrials  are  represented 
by  expert  counsel,  the  opposition  has  been  strong;  thus  the 
utilities  have  been  unable  to  realize  their  goals  generally 
or  to  any  substantial  extent.  The  Majority  has  seen  fit,  in 
many  cases,  to  permit  the  industrial  customers  to  have  their 
way,  thereby  inequitably  taking  money  out  of  the  pockets  of 
the  residential  consumers.  This  occurs  every  time  there  is 
a so-called  "settlement"  of  a rate  case  prior  to  hearing  and 
sometimes  even  later.  In  the  context  of  that  situation,  the 
residential  customers  are  unrepresented  by  their  own  counsel. 
They,  thus,  look  to  the  Commission's  assistant  counsel  who 
generally  defer  to  the  Bureau  of  Rates  & Research,  which, 
overburdened  with  work,  seeks  settlements  out  of  self- 
interest  and  through  a mechanical  application  of  a rigid 
formula.  Joining  with  this  confluence  of  pressures  are  the 
learned  counsel  for  the  industrials  and  commercials.  The 
net  result  is  often  that  the  utility's  interest  in  charging 
proportionally  higher  rates  to  industrial  customers  is 
thwarted.  So,  in  order  to  resolve  the  issue,  the  major 
impact  of  the  rate  increase  falls  on  the  residential  and 
commercial  customers. 

The  preferred  solution  is  that  the  residential  and 
commercial  customers  should  be  completely  represented.  I 
think  this  is  the  job  of  the  Commission  staff  which  must 
vigorously  challenge  and  test  and  even  rebut,  where  proper, 
the  efforts  of  the  utility.  This  is  to  be  contrasted  to  the 
present  system  where  the  staff,  for  the  most  part,  argues  in 
support  of  the  company's  position  notwithstanding  the  fact 
that  the  company  is  represented  by  learned  and  expensive 
counsel  whose  very  fees  are  indirectly  paid  by  the  ratepayers 
and  not  the  stockholders. 

J . The  Commonwealth  Efforts  To  Revise  the  Fuel  Adjustment 
Clause  Is  Being  Ignored 


The  Commission's  responsibilities  include  regular 
auditing  of  fuel  costs  of  utilities  to  assure  that  consumers 
are  not  paying  more  than  the  actual  cost  of  fuel  consumed. 

The  present  fuel  adjustment  clause  does  little  to  assure 
that  the  utility  purchases  fuel  at  the  lowest  price  possible. 
Some  change  in  this  practice  is  required.  We  must  be  absolutely 
certain  that  the  costs  passed  on  to  the  customer  are  confined 
to  the  actual  costs  of  fuel  ndand  its  transportation  costs;  and 
that  there  is  not  allocated  to  these  costs  any  items  such  as  — 
disposal  costs,  fuel  analysis  costs,  or  indirect  purchase  costs, 
which  more  properly,  are  chargeable  as  general  administration 
expense . 


The  FPC  has  adopted  a new  fuel  adjustment  clause 
that  accounts  for  the  costs  of  nuclear  fuel  and  is  adjusted 
for  interchange  sales.  The  PUC  should  undertake  the  overdue 
revision  of  our  fuel  adjustment  clause  so  that  it  begins  to 
realistically  reflect  the  current  fuel  costs. 
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As  of  the  date  of  this  writing  the  Commonwealth,  in 
the  Rate  Investigation  of  Philadelphia  Electric  Company, 
R.I.D.  129,  has  through  Special  Counsel  Philip  Kalodner 
raised  the  issue  mentioned  above.  It  has  for  weeks  been 
ignored.  Without  the  prompting  of  the  Majority  one  can  only 
wonder  if  the  Commonwealth's  petition  will  ever  be  given  the 
consideration  it  deserves. 

VI . THE  OVERALL  RATE  MAKING  POLICY  OF  THIS  COMMISSION  BEARS 
LITTLE  RELATION  TO  THE  MARKET  VALUE  OF ' ELECTRIC  COMPANY 
COMMON  STOCKS 


Under  Chairman  Bloom  the  theory  has  been  constantly 
advanced  that  increased  rates  make  more  dollars  available  to 
utility  companies  and  thereby  all  the  problems  will  solve 
themselves.  The  rationale  which  he  advances  is  that  the  market 
value  of  securities  has  been  depressed  because  regulators 
have  failed  to  give  sufficient  monies  in  rates  to  the  companies 
and  that,  regardless  of  the  statutory  requirements  and  limitations 
everything  possible  must  be  done  to  support  higher  rates. 

I think  it  should  be  obvious  that  it  has  not  been 
the  regulators,  but  inflation  in  general  economic  conditions 
which  have  caused  the  drop  in  the  market  prices  of  stocks 
and  utilities  in  particular. 

Various  research  companies  have  made  pertinent 
comments  on  this  situation.  Albert  Sindlinger,  for  example, 
is  reported  in  the  Philadelphia  Inquirer  of  Thursday, 

August  29,  1974  as  saying: 

"The  market  is  telling  us  that  expectations 

of  investors  have  gone  from  recession  to 

bordering  on  depression." 

Richard  Scruggs,  Chief  Economist  of  Standard  and 
Poors  Corporation^,  in  the  same  article  notes: 

"The  market  often  exaggerates  things,  . . . 

right  now  it  is  forecasting  a depression." 

Walter  Hoadley,  Chief  Economist  at  the  Bank  of 
America,  has  stated  that  the  market  is  reacting  to  social 
and  psychological  changes  in  addition  to  economic  issues. 

He  said: 


"For  40  years,  investors  have  worried  mostly 
about  economic  problems.  Now  they're  talking 
about  the  fact  that  they  don't  feel  good  about 
things,  social  values,  all  the  things  that 
involve  the  quality  of  life. 
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"I  don't  know  at  this  point  whether  it  would 
be  correct  to  interpret  the  market's  decline 
as  a conventional  economic  forecast.  But 
there  is  no  question  in  my  mind  that  it  isn't 
to  be  taken  lightly." 

I believe  that  observers  of  the  market  have  long 
known  that  there  is  no  automatic  knee-jerk  type  reaction  on 
the  stock  market  which  directly  results  from,  specific  rate 
increases.  Further,  no  " rate-of -return"  expert,  to  my 
knowledge,  has  ever  submitted  probative  evidence  of  this. 

The  stock  market  is  psychologically  depressed.  As  this 
paper  is  written  in  the  last  week  of  January  1975,  the  Dow- 
Jones  average  is  climbing  steadily  upward  though,  at  the 
same  time,  the  Federal  "leading  economic  indicators"  show 
that  the  country  is  in  its  worst  economic  condition  since 
the  depression  of  the  early  1930' s. 

On  the  basis  of  the  foregoing,  I submit  we  cannot 
use  the  stock  market  as  the  primary  guide  for  regulatory 
policy.  It  is  only  one  item  in  a large  catalog  of  economic 
variables  to  be  studied  and  reviewed  in  setting  policy. 

One  final  word  on  this,  in  3 years  this  Commission 
has  never  met  to  consider  general  issues.  There  is  only 
minimal  consideration  within  the  limited  context  of  an 
individual  rate  case. 

The  Majority  have  written  virtually  no  opinions  of 
their  own.  There  is  no  way  one  can  learn  the  philosophy  of 
the  Majority  Commissioners. 

Proper  regulation  does  not  create  debacles  such  as 
occurred  in  1974  in  Consolidated  Edison,  nor  does  proper 
regulation  bring  stock  prices  down.  However,  the  general 
stock  market  fashions  do. 

VII.  MOTOR  CARRIERS  ARE  NOT  TREATED  AS  WELL  AS  NON-TRANSPORTATION 
UTILITIES 


Motor  carriers  of  all  sorts  are  not,  in  my  opinion, 
given  the  same  consideration  by  this  Commission  as  non- 
transportation utilities.  The  records  will  show  that  the 
Commission  has  approved  only  the  barest  permissible  minimum 
increases  to  allow  truckers,  household  movers  and  other 
carriers  to  meet  their  increased  costs.  On  the  other  hand, 
the  major  non- transportation  (electric,  gas,  telephone, 
water)  utilities  are  receiving  very  large  increases  which 
exceed  amounts  necessary  to  meet  increased  operating  expense. 
These  situations  occur  when  rate  base  is  increased  to  reflect 
theoretical  inflation  of  costs  not  actually  expended  while, 
at  the  same  time,  all  new  and  higher  expenses  are  being 
provided  for  as  well  as  higher  capital  costs. 
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SHIPPER  SUPPORT  FORMS 


As  a result  of  my  prompting  rhe  Commission  has 
this  past  year  adopted,  tne  use  of  Shipper  Support  Forms  and 
affidavits*  As  a resalr  we  now  receive  mote  complete 
information  before  a cef  t:;,,!  ^ca  Le  is  issued  to  a motor 
carrier  in  a case  v/here  rheis  are  no  protests. 

Presently  cetfiflcated  carriers  are  benefited 
because  they  are  now  precisely  informed  of  the  nature  of 
their  new  competitiono  It  assures  that  new  certificates  are 
properly  granted o 

A ROADMAP  FOR  x975 

Several  programis  are  needed  immediately: 

(1)  We  must  have  a division  of  Consumer  Complaints  to 
keep  close  watch  on  the  action  being  taken  on 
consumer  complaints  against  service  and  rate 
requests « The  backlog  of  consumer  complaints  must 
be  cleared  up*  My  Decentralization  Plan,  supported 
by  Commissioner  Denenberg,  should  help  solve 

this  problem s 

(2)  We  must  take  quicK  action  on  my  motion  to  prevent 
cutoffs  of  service  to  elderly  customers*  All 
Commissioners  have  supported  this  action  which 
was  prompted  by  pressure  from  the  Governor's 
Office  on  the  Aging*  The  inquiry  should  be 
expanded  to  include  all  cutoffs* 

(3)  We  must  take  action  to  set  up  Lifeline  rates  to 
assist  those  low-income  customers  who  cannot  afford 
the  greatly  increased  costs  of  energy  but  are  willing 
to  curtail  their  consumption  in  response  to  a rate 
they  can  afford* 

(4)  The  legislature  must  take  action  to  prevent  the 
situation  which  could  exist  whereby,  when  there 

is  a vacancy  in  the  Comirdssion,  two  votes  in  favor 
of  increased  rates  can  prevent  an  attempt  by  the 
remaining  CoiTimiss loners  to  stop  rates  that  will 
go  into  effect  automatically.  Legislative  amendment 
to  the  Public  Utility  Law  could  require  that  there 
must  be  an  affirmative  vote  of  three  Commissioners 
before  a rate  goes  into  effect  automatically. 

(5)  Action  must  be  taken  to  create  an  independent 
Bureau  of  examiners* 
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(6)  Wagea  must  ba  ralsad  to  attract  qualified 

personnel  who  would  then  be  more  likely  to  remain 
With  the  Comrrsiasion  after  they  have  learned  regulatory 
law  and  procedv^re. 

(7j  Action  should  be  taken  to  adopt  and  implement  my 
Decentralisation  Plan  so  that  we  can  attract  more 
staff,  handle  consumer  oompia ints  quicker  and 
be  mors  res-pcnsive  to  the  needs  cf  local  areas  * 

(8)  More  exuens' ve  uso  of  consultants  and  contract 
counsel  should  be  employed, 

Xe  CONCLUSION 


In  a memo  dated  October  30,  1974  I queried  the 
Bureau  of  I S & E about  the  great  number  of  formal  cases 
outstanding  tor  a number  of  years*  The  Bureau  responded 
with  a memo  that  shews  that  their  staff  is  overwhelmed  by 
the  great  number  of  set vice  complaints  coming  before  it.  On 
November  25,  19  74,  1 inforrried  the  other  Commissioners  about 
this  problem  and  asked  that  it  be  brought  before  the  Commission 
for  formal  action , My  suggestions  for  obtaining  more  personnel 
for  I S & E have  been  ignored  by  the  Commission  and  this 
impossible  condition  continues, 

Tims  IS  American  business'  most  precious  asset  -- 
since  once  it's  spent  it  can  never  be  regained* 

Economic  problem-solving  requires  facility  and 
speed  in  noririal  times.  In  this  era  when  the  utilities  are 
in  a whirlpool  or  problems  concerning  energy,  environment 
and  eco-nomics  it  is  vital* 

I sGiTie times  feel  about  the  PUC  as  Danny  Murtagh 
once  said  of  the  Pittsburgh  Pirates;  "They're  in  last  place 
and  the  records  support  that  they  are  last  and  they're  there 
on  merit" . 


To  paraphrase  Woodrow  Wilson  It's  what  we  do 
and  not  what  we  say*  Dwelling  on  the  words  "fairness  to 
companies  and  custoiriers"  will  mean  nothing  unless,  by  our 
actions,  we  illustrate  it* 

The  PUC  should  be  not  only  a 3udge  but  also  a 
mediator  between  the  companies  and  the  customer.  The  means 
to  do  so  are  available*  We  must  avoid  hardening  of  our 
creative  arteries.  We  can  do  so  by  welcoming  aavisory 
comments  both  on  the  technical  level  from  engineers  and 
accountants  and,  as  well,  advisory  counsels  of  customer  and 
company  representatives*  Today,  except  for  formal  rate 
cases,  there  is  no  forum  for  the  exchange  of  ideas  and 
suggestions , 
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We  all  know  the  antagonism  that  has  grown  up 
between  ratepayers  and  utirxties.  One  of  the  rna3or  causes 
of  this  has  been  a growling  resentment  fostered  in  substantial 
part,  1 believe,,  b^  the  acts  of  omission  and  commission  of 
the  Majority. 

The  goal  or  the  ?(JC  should  be  to  provide  constructive 
leadership  in  these  critical  times  cf  shortages  and  inflation. 

The  PUC  should  end  its  partisanship  and  seek  to 
create  a spirit  of  cooper aticn.,  What  is  lacking  is  a sense 
of  common  purpose  to  serve  ali  who  tome  before  it  even- 
handedlyi  When  this  time  comes  we  can  solve  problems  on  the 
basis  of  mutual  respects  With  the  end  cf  Chairman  Bloom’s 
reign  on  March  31,  1975,  there  is  a real  hope  of  attaining 
this  goal. 
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